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Court of Appeals of the District of Colombia. 


No. 2974. 

W. F. Gakrettson et al., Appellants, 

vs. 

. Citizens Trust and Guaranty Company of West Va- 


a Supreme Court of the District of Columbia. 

In Equity. No. 33638. 

Citizens Trust and Guaranty Company of West Virginia, 

a Corporation, Plaintiff, 
vs. 

W. F. Garrettson, Fred B. Noble, Trustee in Bankruptcy of W. F. 
Garrettson, and William G. McAdoo, Secretary of the Treasury, 
Defendants. 

1 

i United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed- 
' ings had, in the above-entitled cause, to wit: ' 

, 1 BUI. 

I 

Filed August 3, 1915. 

In the Supreme Court.of the District of Columbia. 

Equity. No. 33638. 

Citizens Trust and Guaranty Company of West Virginia, 

a Corporation, Plaintiff, 
f vs. 

W. F. Garrettson, Fred B. Noble, Trustee in Bankruptcy of W. F. 
Garrettson, and William G. McAdoo, Secretary of the Treasury, 
Defendants. 

To the Supreme Court of the District of Columbia: 

The plaintiff. Citizens Trust and Guaranty Company of West 
Virginia, states as follows: 
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1. Plaintiff is a corporation organized and existing under the 
laws of the State of West Virginia, ha\nng its principal office in the 
City of Parkersburg, West Virginia, and an agent in the District of 
Columbia, and it sues in its own right as surety, as hereinafter set* 
forth. 

2. That the defendant, W. F. Garrettson, is a citizen of the United 
States, a non-resident of the District of Columbia, and plaintiff is 
informed that he claims to be a resident of the City of Jacksonville, 
in the State of Florida, but whether or not this is true, plaintiff has 
no definite knowledge; the defendant, Fred B. Noble, Trustee in 
Bankruptcy of W. F. Garrettson, is a citizen of the United States, 
and resident of the said City of Jackson\dlle, State of Florida, and 
is sued herein as said Trustee, as hereinafter set forth; the defend¬ 
ant, William G. McAdoo is a citizen of the United States, a resident 

of the State of New York, but temporarily domiciled in the 

2 District of Columbia, — is sued as Secretary of the Treasury 
of the United States. 

3. That on or about the thirteenth day of October, 1910, the 
defendant, W. F. Garrettson, entered into a contract with the United 
States of America, acting in that behalf by Major John C. Oakes, 
of the Corps of Engineers of the United States Army, who was desig¬ 
nated therein as the contracting officer, to furnish all labor, tools, 
appliances, and materials necessary for, and to construct Dam No. 
13, Kentucky River, Kentucky, with abutment and protecting wall, 
for certain unit prices stated in said contract, a copy of which con¬ 
tract cannot be attached to this Bill because the same has not been 
furnished by the agents of the United States to the plaintiff, al¬ 
though application has been made therefor. 

4. That at the time of the making of said contract the United 
States, as condition precedent to awarding the same to said W. F. 
Garrettson, required said Garrettson to execute and deliver a bond 
in penalty and with surety satisfactory to the United States^ and 
such bond was executed and delivered by said Garrettson as prin¬ 
cipal, and plaintiff as surety, in the penal sum of Twenty Thousand 
Dollars ($20,000.00), dated the 13th day of October, 19l0, and was 
conditioned that the defendant, W. F. Garrettson, his heirs, execu¬ 
tors, and administrators would, among other things, in all respects 
duly and fully perform all and singular the covenants, conditions, 
and agreements in and by the said contract agreed and covenanted 
by said W. F. Garrettson to be performed, according to the true in¬ 
tent and meaning of the said contract, and that said W. F. Garretts 

son should promptly make full payment to all persons sup- 

3 plying him labor or materials in the prosecution of the work 
provided for in said contract. 

5. At the special instance and request of the defendant, W. P. 
Garrettson, the plaintiff became surety on said bond in the sum of 
Twenty Thousand Dollars ($20,000.00), and was accepted by the 
United States, through its agents, as satisfactory surety thereon. 

6. The defendant, W. F. Garretson, duly entered upon the execu¬ 
tion of said work shortly after the date of said contract, and after 
performing a part of said work defaulted upon said contract and 
abandoned the further prosecution of said work, and thereafter, on 
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or about September 16, 1912, the said W. F. Garretson, was de¬ 
clared by the agents of the United States to be in default on said 
contract and the same was annulled by the United States. 

7. That immediately upon the annulment of the contract, the 
United States, through its agents, called upon the plaintiff, as surety 
upon said bond, to complete said work and perform said contract, 
and on or about October 7, 1912, plaintiff twk up the unfinished 
work on said contract and fully performed the same which it com¬ 
pleted in or about December, 1914, at great expense to itself. 

That in and by said contract, it was provided that ^^When funds 
are available payments will be made monthly; a percentage of ten 
(10%) per centum will be reserved from each payment until the 
completion of the contract,” and in accordance with this provision 
of the contract the United States withheld from the amounts due 
for the work performed by the defendant W. F. Garretson, under 
said contract, from time to time, ten (10%) per cent thereof and 
after the completion of the said work by the plaintiff, an ao- 

4 count was duly stated between the United States and said 
W. F. Garretson by the agents of the United States, namely 

the Auditor for the War Department, showing due to the defend¬ 
ant W. F. Garretson, on account of sums so retained, including 
sums earned shortly before said Garretson's contract was annulled, 
and for which estimate had not been made him, the sum of Fifteen 
Thousand Five Hundred Seventv-nine Dollars and thirty-nine cents 
($15,579.39). 

8. Plaintiff alleges that if plaintiff had not completed said work 
and fully performed said contract, the United States would have 
contracted with others for the performance thereof and would have 
applied the sum of $15,579.39 as part payment therefor, and the 
plaintiff, by completing said work, preserved the said fund now in 
the Treasury of the United States to the credit of the defendant, 
W. F. Garretson. 

9. Plaintiff alleges that said W. F. Garretson has failed and re¬ 
fused, and does fail and refuse, to pay for certain work, labor and 
materials supplied to the defendant, Garretson, by various persons, 
firms and corporations in the performance of that portion of the 
work under said contract which was done by said Garretson, claims 
for which, in sums largely in excess of said fund of $15,579.39, are 
still unpaid and outstanding. The plaintiff alleges that the total 
of said claims asserted exce^ the sum of $40,000.00, for which 
claims, when same are shown to be correct and valid, this plaintiff 
will be liable, under the terms and conditions of its aforesaid bond, 
and that demand has heretofore been made on the plaintiff for cer¬ 
tain of said claims, aggregating about $10,000.00 and that the 

plaintiff has actually paid a part of the same, which have been 

5 examined and found correct^ and which aggregate the sum 
of $1,651.01, and the remainder of which claims are still in 

process of examination. And when same, and other similar claims 
have been fully investigated, and audited and found correct, the 
same will have to be paid by the plaintiff. Plaintiff alleges that the 
claims which will be found correct, proper-and payable by it will 
'exceed the said sum of $15,579.39. 
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10. That defendant, W. F. Garretson, at the time of the execu¬ 
tion of said bond, made an application to plaintiff to execute the 
same as surety, and in and by said application, and as a part of the 
considertion for the execution of said bond by the plaintiff, the said 
Garretson agreed with the plaintiff that he would, at all times, in¬ 
demnify the plaintiff and keep it indemnified, and hold and save 
it harmless from and against any and 'all damage, loss, costs, and 
expenses of whatsoever kind, including counsel and attorney fees, 
which the said plaintiff should or might at any time sustain or 
incur by reason or in consequence of having become surety on said 
bond, and said Garretson further agreed that he would pay over, 
reimburse and make good to said plaintiff, all sums and amounts 
of money which it, or its representatives, would pay or cause to be 
paid, or become liable to pay on account of the execution of said 
bond, and on account of any damages, loss, costs or expenses of 
whatsoever kind, including counsel and attorney fees, which the 
plaintiff might pay, or become liable to pay by reason of the execu¬ 
tion of said bond, or in connection with any litigation, investiga¬ 
tion or other matters connected therewith, such payment to be made 
to the said plaintiff as soon as it shall have become liable therefor, 
whether plaintiff should have paid out such sum of money, or any 

part thereof, or not, and said Garretson further agreed that 

6 in any accounting which might be had between him and 

the said plaintiff, relative to matters arising under said obli¬ 
gation, and in connection with said bond, the plaintiff would be 
entitled to credit for anv and all disbursements, in and about the 
matters contemplated, made by it in good faith under the belief 
that it was liable for the sums and amounts so disbursed, and that 
it was necessary and expedient to make such disbursements; and 
said Garretson further agreed that in the event of his being unable 
to satisfactorily complete and carry out the contract mentioned in 
the application, that the right of possession of such plant as he might 
own and have on or about said work, would immediately vest in said 
plaintiff company that it might use the same in its discretion in the 
prosecution of said work to completion, and plaintiff avers that in 
completing said work it did use certain of the plant and equipment 
of the said Garretson, but that the officers of the United States Gov¬ 
ernment, in charge of said work, charged the plaintiff rent for the 
same, and deducted said rent, aggregating the sum of $6,299.55 
from the estimates in favor of the plaintiff for work done in the 
completion of said Garretson contract, which said sum, the plaintiff 
is advised, was credited' to said Garretson and is embraced in the 
total sum of $15,579.39 now” so retained by the United States to the 
credit of said Garretson. 

11. Plaintiff is advised and believes, and therefore alleges, that the 
said sum of $15,579.39 so retained by the United States from the 
amounts due for work done by said Garretson is not only a fund 
retained by the United States to prbtect it in the completion of said 
contract, but that also, in contemplation of law, it is a trust fund 
for the benefit of the persons, firms and corporations who furnished 

labor and materials to the said Garretson for the peiform- 

7 ance of said contract and who are now claimants against the 

plaintiff on said bond as hereinbefore alleg^, and that it is 
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also a trust fund for the protection of this plaintiff pro tanto against 
said claims and other claims, and that the plaintiff is entitled to a 
lien thereon from the date of the said bond. 

12. That plaintiff was on or about the 16th day of July, 1915, 
sued by one of said claimants upon one of said claims in a certain 
suit in equity entitled ‘‘United States of America, for the use and 
benefit of Lee Congleton, Plaintiff, vs. W. F. Garretson and C^tiziens 
Trust and Guaranty Company of West Virginia, Defendant,^’ in 
the District Court of the United States for the Eastern District of 
Kentucky, which action is brought under and in accordance with 
the provisions of a certain Act of Congress approved February 24, 
1905, entitled “An Act for the protection of persons furnishing ma¬ 
terials and labor for the construction of public works,’' in which 
suit any and all of said claimants for labor and materials furnished 
to the defendant Garretson have the right, under said Act, to in¬ 
tervene and prosecute their claims against this plaintiff. 

13. That on or about the 23" day of April, 1915, a petition in 

involuntary bankruptcy was filed by certain general creditors of the 
defendant W. F. Garretson against said Garretson in the United 
States District Court for the District of Florida, and on or about 
the 13" day of May, 1915, said Garretson was, in said bankruptcy 
case, adjudged bankrupt, and the defendant, Fred B. Noble, Trustee 
in Bankruptcy of the defendant, W. F. Garretson, was thereafter, 
on or about the — day of-, 1915, appointed Trustee in Bank¬ 

ruptcy of the defendant, W. F. Garretson, and the said Fred 

8 B. Noble, as such Trustee in Bankruptcy has applied to the 
Defendant, William G. McAdoo, Secretary of the Treasury, 
or to his agents and subordinates, and demanded and now demands 
that payment of said sum of $15,579.39 be made to him as such 
Trust^ in Bankruptcy of the defendant Garretson, and the Defend¬ 
ant, William G. McAdoo, Secretary of the Treasury, acting through 
his subordinates, is about to draw a voucher, draft, or warrant in 
favor of said Fred B. Noble, Trustee in Bankruptcy of defendant 
W. F. Garretson, for said sum of $15,579.39, and will make pay¬ 
ment thereof to said Trustee in Bankruptcy unless this Honorable 
Court intercedes to prevent such payment and to order the said 
sum paid to a receiver or receivers to be appointed by this Honorable 
Court, for the protection of the plaintiff herein and to be applied to 
the payment of the claims for labor and materials furnished the 
defendant W. F. Garretson for the performance of the said contract 
and work thereunder, and for which this plaintiff is liable under 
the conditions of the aforesaid bond. 

14. Plaintiff is informed and believes and therefore alleges that 
the defendant Garretson has little or no assets in said bankruptcy 
suit, and under the laws of the State of Florida,* which may be recog¬ 
nized in said bankruptcy proceeding, the defendant Garretson may 
be allowed a large sum as exemptions or in lieu of exemptions out 
of any funds which may come into the hands of said defendant and 
IVed B. Noble, Trustee in Bankruptcy of said W. F. Garretson, and 
plaintiff alleges that it would be greatly to plaintiff’s detriment to 
have said fund of $15,579.39 paid over to said Trustee in Bank¬ 
ruptcy and administered through said bankruptcy court. Plaintiff 
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alleges that if so paid to said Trustee in B^kruptcy of defendant 
W. F. Garretson, said fund will be claimed by the general 

9 creditors of defendant W. F. Garretson, and claims will be 
made thereon for various allowances to said Trustee in Bank¬ 
ruptcy and his counsel and to others interested in said bankruptcy 
proceeding, all to the great detriment of this plaintiff. 

15. Plaintiff alleges that said $15,579.39 is now in the District 
of Columbia and within the jurisdiction of this Honorable Court, 
which plaintiff is advised has the power to protect plaintiff in regard 
thereto. 

"V^Tierefore, the premises considered, the plaintiff prays: 

1. That the United States Writ of Subpoena may issue out of this 
Honorable Court, directed to the defendants and each of them, com¬ 
manding them and each of them to appear and answer the exigen¬ 
cies of this bill of complaint, but not under oath, answer under oath 
being hereby expressly waived. 

2. That a rule to show cause may be issued by this Honorable 
Court to, and served upon, the defendant William G. McAdoo, Sec¬ 
retary^ of the Treasury, as aforesaid, requiring him to show cause, 
if any he have, why he should not be restrained and enjoined, and 
why a receiver or receivers should not be appointed as hereinafter 
prayed. 

3. That the defendant, William G. McAdoo, as Secretary of the 
Treasury of the United States, his agents and subordinates, may be 
restrained and enjoined from paying over the said sum of $15,- 
579139, or any part thereof, to the defendants, W. F. Garretson, and 
Fred B. Noble, Trustee in Bankruptcy of W. F. Garretson, or either 
of them, or to anyone in their behalf. 

4. That substituted service by way of publication may be had 
herein upon the defendants, W. F. Garretson and Fred B. Noble, 

Trustee in Bankruptcy of W. F. Garretson. 

10 5. That defendants W. F. Garretson and Fred B. Noble, 
Trustee in Bankruptcy of W. F. Garretson, and each of them, 

may be restrained and enjoined from receiving the said sum of 
$15,579.39, or any part thereof. 

6. That a receiver or receivers may be appointed by order of this 
Honorable Court to demand and receive said fund, or any check, 
draft, or warrant which may be issued for the same, and that said 
receiver or receivers may hold said sum or dispose of the same under 
the orders of this Honorable Court. 

7. That the defendant, William G. McAdoo, Secretary of the 
Treasury as aforesaid, be directed and ordered to pay the said sum 
of $15,579.39, or cause the same to be paid by his subordinates or 
agents, to the receiver or receivers to be appointed as aforesaid, for 
the benefit of the plaintiff. 

8. That plaintiff may have leave at any and all times hereafter, 
as may be necessary or "desirable, to amend this bill of complaint. 
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9. That plaintiff may have such other and further relief as the 
nature of this case may require and to the court may seem meet. 

CITIZENS TRUST AND GUARANTY 
COMPANY OF WEST VIRGINIA, 

By W. G. PETERKIN, Its Pteddent 

E. F. COLLADAY, 

Attorney for Plaintiff, 

State op West Virginia, 

County of Wood, ss: 

W. G. Peterkin, being duly sworn, on oath says that he is Presi¬ 
dent of Citizens Trust and Guaranty Company of West Vir- 
11 ginia, the corporation plaintiff in the foregoing and annexed 
bill of complaint by nim subscribed in behalf of said cor¬ 
poration; that he makes this affidavit as President of said coipora- 
tion, being thereunto duly authorized; and he says that he is ac¬ 
quainted with the facts and matters set forth in said bill of com¬ 
plaint and the statements therein made on personal knowledge axe 
true, and those mad^ on information and belief he believes to be 
true. 

W. G. PETERKIN. 

Subscribed and sworn to before me this the 2" day of August, 
A. D. 1915. 

[seal.] J. L. KNAPP, 

Notary Public, 

My Commission expires August 29, 1917. 


Rule to Show Cause, 

Filed August 4, 1915. 

♦ ♦ ♦ ♦ ♦ * '4c . 

Upon consideration of the bill of complaint filed in the above 
entitled cause, it is, by the Court, this 4th day of August, A. D. 
1915, 

Ordered, that the defendant William G. McAdoo, Secretary of 
the Treasury of the United States, show cause, if any he has, on the 
10th day of August, A. D. 1915, at ten o^clock A. M., why he should 
not be restrained and enjoined as in said bill prayed, and why a 
receiver should not be appointed to receive the sum of Fifteen Thou¬ 
sand, Five Hundred and Seventy-nine Dollars and thirty-nine cents 
($15,579.39) mentioned in the said bill; provided, that a copy of 
this order be served upon said defendant on or before the 6^* 
12 day of August, A. D. 1915. 

J. HARRY COVINGTON, 

Chief Justice, 
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Marshcd's Return, 


Served a copy of within Rule on Byron R. Newton personally, 
acting Secretary of the Treasury, Aug. 4, 1915. 

MAURICE SPLAIN, MarshaZ, 

H. 


Answer of WUliaTn G, McAdoo, 

Filed August 13, 1915. 

4c 4c 4e 

The defendant, William G. McAdoo, Secretary of the Treasury 
of the United States, reserves the benefit and advantage of all man¬ 
ner of exception and objection to the errors and insufficiencies of 
the bill of complaint herein, nevertheless answering so much and 
such parts of the said bill of complaint, and the said rule to show 
cause issued thereon, as he is advised it is material or necessary to 
make answer unto, says as follows: 

One. For the purpose of this suit the defendant admits the citi¬ 
zenship, residence and co^orate capacity of the plaintiff as alleged 
in paragraph one of the bill. 

Tw’o. This defendant has no personal knowledge as to the citizen¬ 
ship and residence of either of the defendants, W. F. Garrettson 
and Fred B. Noble, and so far as the same may be or become ma¬ 
terial, he calls for strict proof thereof; this defendant admits, how¬ 
ever, for the purposes of this suit, that he is Secretary of the Treasury 
and is at present domiciled in the District of Columbia. 

13 Three. This defendant admits the execution of the con¬ 
tract for the construction of Dam No. 13, Kentucky River, 
Kentucky, in the manner set forth in paragraph three of the bill 
of complaint, and avers that the true date of the said contract is the 
13th day of October, 1910. 

Four. This defendant admits that the defendant Garrettson was 
required, as a condition precedent to the avrard of said contract, to 
execute, and that said defendant did execute, a bond in the sum of 
$20,000, dated the 13th dav of October, 1910, conditioned as alleged 
in the fourth paragraph of the bill, wrherein the defendant Garrett¬ 
son, is principal, and the plaintiff is surety. 

]^ve. This defendant has no personal knowledge whether or not 
the execution of the said bond by the plaintiff was at the special 
instance and request of the said aefendant, and so can neither ad¬ 
mit nor deny the allegations of the fifth paragraph of the bill re¬ 
specting same, but so far as said matters may be or become material, 
he calls for strict proof thereof. 

Six. This defendant admits that the defendant Garrettson de¬ 
faulted in the performance of his obligations under said contract, 
and was declared to be in default by the agents of the government, 
but this defendant avers that the plaintiff was held to the terms of 
its said bond. 
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Seven. This defendant admits that the plaintiff was called upon, 
pursuant to the obligation of its said bond, and the plaintiff there¬ 
after undertook to complete the work under the said contract. This 
defendant also admits that provision was contained in said contract 
for retention of a percentage of the payments falling due from time 
to time thereunder and that the United States has in hand the sum 
of fifteen thousand, five hundred and seventy-nine and 

14 31/100 ($15,579.31) dollars, due and payable under said 
contract, and not the sum of fifteen thousand, nine hundred 

and seventy-nine and 39/100 ($15,979.39) dollars, as alleged .in 
the bill. 

Eight. This defendant admits that by completing the construction 
of said dam, the plaintiff preserved the fund now in the Treasury to 
the credit of the defendant Garrettson and his trustee in bankruptcy, 
to the extent that, by completing the said work the plaintiff render^ 
it unnecessary for the government to use any funds, retained by it, 
in securing tne performance of the work. 

Nine. Answering paragraph nine of the bill of complaint this 
defendant says he nas no personal knowledge as to the validity or 
amount of claims asserted against the plaintiff as surety, on ac¬ 
count of labor and material furnished the defendant Garrettson 
in the prosecution of the work under said contract, but he is in¬ 
formed and believes that certain persons have or have had claims 
against the defendant Garrettson for labor and material so fur¬ 
nished, and if it be material to the plaintiff.^s case to establish Hie 
existence, amount or validity of any such claims this defendant 
demands strict proof. 

Ten. Answering the tenth paragraph of the bill of complaint this 
defendant says he has no personal knowledge of the truth or ac¬ 
curacy, and therefore can neither ^admit nor deny, the allegations 
of the plaintiff respecting the alleged agreements contained in the 
application referred to in said paragraph, or whether said applica¬ 
tion was made, or whether the defendant Garrettson bound himself 
to indemnify the plaintiff or to permit the plaintiff to make use of 
his plant in performing the said contract in case of default by the 
defendant, Garrettson, but this defendant, is informed and 

15 believes and upon such information and belief avers that 
the rental charged for the use of the plant of the defendant 

Garrettson was $2,770.84 and not the sum of $6,299.55, as alleged 
in the bill of complaint. Nevertheless, this defendant is informed 
and believes, and upon such information and belief avers, that by 
the final settlement of the account for the construction of said dam 
the total amount shown to be due is the sum of $15,579.31, as here¬ 
inbefore set forth. 

Eleven. This defendant is^ advised and believes the question 
whether or not the sum of $15,579.31 now in the hands of the gov¬ 
ernment, and payable on account of said contract, is a trust fund 
as alleged in the eleventh paragraph of the bill, is one of law which 
he is not called upon to answer. 

Twelve. This defendant'has no personal knowledge as to the fil¬ 
ing of suit by or for one Lee Congleton against the plaintiff and the 

2—2974a 
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defendant Garrettson, • as set forth in the twelfth paragraph of the 
bill, but upon information and belief, he says the plaintiff’s allega¬ 
tions in respect thereto are true and accurate. 

Thirteen. Answering so much of the thirteenth paragraph of the 
bill as he is advised it is material or necessary for him to answer, 
this defendant admits that the defendant Fred E. Noble, as the duly 
appointed trustee in bankruptcy of the defendant Garrettson claims 
and demands payment to him of the amount found to be due from 
the government on account of the construction of said dam under 
said contract, and in accordance w’ith the settled policy of the gov¬ 
ernment final settlement and statement of the account has been 
made in favor of the said defendant trustee, but this defendant de¬ 
nies that any part of the sum of $15,579.31 aforesaid, or any 

16 check, draft or warrant therefor will be issued pending the 
orders of this honorable court. 

Fourteen. This defendant has no personal knowledge of the 
amount of assets belonging to the bankruptcy estate of the defend¬ 
ant Garrettson; nor has he any personal knowledge whether the 
rights of the plaintiff will be jeoparded by the payment of said sum 
of $15,579.31 to the defendant Noble as trustee in bankruptcy, and 
so far as said alleged facts may be or become material, he demands 
strict proof thereof, but this defendant is advised and believes that 
any lien which the plaintiff may have against the specific fund may 
be "as successfully asserted in the bankruptcy proceedings as in this 
cause. 

Fifteen. This defendant is advised and believes that whether or 
not the fund of $15,579.31 be in the District of Columbia, the same 
has no legal situs in the District of Columbia, and if the defendants 
Garrettson and Noble are non-residents of the District, as in the 
bill alleged, this defendant suggests that the Court has no jurisdic¬ 
tion in the premises without personal service of process. 

And having answered fully, this defendant prays that the bill be 
dismissed with costs. 

WILLIAM G. McADOO, 
Secretary of the Treasury, 
By BYBON R. NEWTON, 

Acting Secretary of the Treasury, 

P. A. R. 

JOHN E. LASKEY, 

United States Attorney, D, C., 

By JAMES B. ARCHER, 

Ass't U. S, Atfy, D, G, 

District of Columbia, To wit: 

I, Byron R. Newton do solemnly swear that I am the Acting Sec¬ 
retary of the Treasury; that I have read the foregoing bill 

17 by me subscribed, and know .the contents thereof; that the 
statements therein made as of personal knowledge axe true, 

and those made upon information and behef, I believe to be true. 

BYRON R. NEWTON. 
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Subscribed and sworn to before me this 13" day of August, 1915. 

[seal.] JAa N. FITZPATRICK, 

Notary Public, 

Decree 'Anointing Receiver, 

Piled August 13, 1915. 

♦ ♦ ♦ ♦ ♦ ♦ 4c 

This cause came on to be heard on the plaintiff^s bill of com¬ 
plaint, the rule to show cause, and the answer of the- defendant, 
William G. McAdoo, Secretary of the Treasury; and thereupon, 
upon consideration thereof, it is, this 13th day of August, A. D. 
1915, 

Adjudged, ordered and decreed as follows: 

That Edward F. CJolladay, be and he hereby is appointed receiver 
herein upon his giving bond herein in the penalty .of Twenty thou¬ 
sand dollars conditioned for the faithful performance of his duties 
as such receiver, with authority in him as such receiver to demand, 
collect, and receive from the defendant, William G. McAdoo, Secre- 
tarv of the Treasury, the sum of Fifteen Thousand, Fve Hundred 
and Seventy-nine and thirty-one hundredths dollars ($15,579.31), 
being the amount due from the United States on account of the con¬ 
tract between the United States and the defendant, W. F. Garret^n, 
dated the 13th day of October, 1910, whereby said W. F. Garretson 
agreed with the United States to furnish all labor, tools, appliances 
and materials necessary for, and to construct Dam l^o. 13, 
18 Kentucky River, Kentucky, with abutment and protecting 
wall; and that said receiver shall hold said fund subject to 
the further order of this Court, and 

It is further adjudged, ordered and decreed that the defendant, 
William G. McAdoo, Secretary of the Treasury, be and he hereby 
is authorized and directed to pay to the said Edward F. Colladay as 
receiver appointed herein, said sum of Fifteen Thousand, Five Hun¬ 
dred and seventy-nine and thirty-one hundredths dollars ($15,- 
579.31) aforesaid, and to deliver to him any check, warrant, or 
draft, representing the same, and the receipt of the said receiver for 
said fund, check, warrant or draft; shall be a full acquittance to the 
United States for any and all claim and demand, either in law or 
in equity, of the parties to this cause arising out of or in any way 
connect^ with said contract; 

Upon payment of said sum by the defendant, William G. Mc¬ 
Adoo, Secretary of the Treasury, to the said Edward F. Colladay 
receiver herein, this cause shall be and the same is hereby dismissed 
aa to the defendant William G. McAdoo, Secretary of the Treasury, 
without cost to him. 

By the Court: 

ASHLEY M. GOULD, Justice, 
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Order of Publication, 

Filed August 16, 1915. 

4t ♦ 4c 4c 4c 9^ 4c 

The object of this suit is to have the defendant, William G. Mc- 
Adoo, Secretary of the Treasury of the United States, enjoined from 
paying to the defendant, W. F. Garretson or to the defendant Fred 
B. Noble, trustee in bankruptcy of W. F. Garretson, and to 
19 have the said defendant W. F. Garretson and Fred B. Noble, 
trustee in bankruptcy of said W. F. Garretson, enjoined from 
collecting and receiving, a certain sum of money, to wit, $15,579.31’ 
alleged to be due from the United States on account of a certain con¬ 
tract dated on or about October 13, 1910, between the United States 
and said W. F. Garretson, for the construction of Dain No. 13, 
Kentucky River, Kentucky, with abutment and protecting wall, for 
the due and full performance of which contract a bond was given 
upon which plaintiff became surety, and to have a receiver -ap¬ 
pointed to collect said sum and to hold or dispose of the same under 
the orders of this Court. 

On motion of the plaintiff, it is, this 16th day of August, A. D. 
1915, ordered that the defendants,-W. F. Garretson and I^'ed B. 
Noble, trustee in bankruptcy of said W. F. Garretson, and each of 
them, cause their appearance to be entered herein on or before the 
fortieth day, exclusive of Sundays and legal holidays, occurring 
after the date of the first publication of this order; otherwise the 
cause will be proceeded with as in case of default. Provided, a copy 
of this order be published once a week for three successive weeks in 
the Washington Law Reporter and the Evening Star before said 
date. 

ASHLEY M. GOULD, Justice, 


Order Noting Appeal, 

Filed September 3,1915. 

4t 4c 4c 4c 4c 4e 4c 

The defendant, William G. McAdoo, notes an appeal to the Court 
of Appeals of the District of Columbia from the decree passed in 
the above-entitled cause on the thirteenth day of August, 1915, and 
the Clerk will issue citation accordingly. 

JOHN E. LASKEY, 

V. S. Atify, D, C., 
Attorney for Defendant McAdoo, 
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20 42,865. _ 

A 

In tibe Supreme Court of the District of Columbia. 

No. 33638. In Equity. 

Citizens Trust and Guaranty Company op West Virginia, 

a Corporation, 
vs. 

W. F. Garretson and William G. McAdoo, Secretary of the 

Treasury. 

The President of the United States to Citizens Trust and Guaranty 

Company of West Virginia, Greeting: 

You are hereby cited and admonished to be and appear at a 
Court of Appeals of the District of Columbia, upon the docketing 
the cause therein, under and as directed by the Rules of said Court, 
pursuant to an Appeal noted in the Supreme Court of the District 
of Columbia, on the third day of September, 1915, wherein William 
G. McAdoo, Secretary of the Treasury, is Appellant, and you are 
Appellee, to show cause, if any there be, why the D^ree rendered 
aga'inst the said Appellant, should not be corrected, and why speedy 
justice should not be done to the parties in that behalf. 

Witness the Honorable J. Harry Covington, Chief Justice of 
the Supreme Court of the District of Columbia, this third day of 
September in the year of our Lord one thousand nine hundred and 
fifteen. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerh. 

Service of the above Citation accepted this — day of-, 19— 


Attorney for Appellee. 

Service of within citation accepted this 28th day of September, 
1915. 

E. F. COLLADAY, . 
Attorney for Citizens Trust & 
Guaranty Co. of West Virginia, Plaintiff. 


[Endorsed:] No. 33638. Law. Equity. Citizens Trust, &c., vs. 
Garrettson. Citation. Issued Sept. 3, 1915. Served copy of the 
within Citation on Citizens Trust & Guaranty Co. of W. Va. by 
service accepted on back of this writ by E. F. Colloday, then attorney 

of Record. Sept 28, 1915. . Maurice Splain, Marshal.-^ 

Attorney for Appellant 
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21 Proo/ 0 / Publication in the Evening Star. 

Filed September 14, 1915. 

# ♦ 4c # 

\ 

Copy of Notice. 

Edward F. Colladay, Attorney. 

In the Supreme Court of the District of Columbia. 

Equity. No. 33638. 

Citizens Trust and Guaranty Company of West Virginia, 

a Corporation, Plaintiff, 
vs. 

(1) W. F. Garretson, (2) Fred B. Noble, Trustee in Bankruptcy 
of W. F. Garretson, and (3) William G. McAdoo, Secretary of 
the Treasury, Defendants. 

Order of Publication. 

The object of this suit is to have the defendant William G. Mc¬ 
Adoo, Secretary of the Treasury of the United States, enjoined from 
pacing to the defendant W. F. Garretson or to the defendant Fred 
B. Noble, trustee in bankruptcy of W. F. Garretson, and to have the 
said defendant W. F. Garretson and Fred B. Noble, trustee in bank¬ 
ruptcy of said W. F. Garretson, enjoined from collecting and receiv¬ 
ing a certain sum of money, to wit, $15,579.31, alleged to be due 
from the United States on account of a certain contract dated on or 
about October 13, 1910, between the United States and said W. F. 
Garretson, for the construction of dam No. 13, Kentucky river, Ken¬ 
tucky, with abutment and protecting wall, for the due and full per¬ 
formance of which contract a bond was given upon which plaintiff 
became surety, and to have a receiver appointed to collect said sum 
and to hold or dispose of the same under the orders of this court. 
On motion of the plaintiff it is this 16th day of August, A. D. 1915, 
ordered that the defendants, W. F. Garretson and Fr^ B. Noble, 
trustee in bankruptcy of said W. F. Garretson, and each of them, 
cause their appearance to be entered herein on or before the 

22 fortieth day, exclusive of Sundays and legal holidays, occur¬ 
ring after the date of the first publication of this order; other¬ 
wise the cause will be proceeded with as in case of default. Pro¬ 
vided, a copy of this order be published once a week for three suc¬ 
cessive weeks in the Washington Law Reporter and The Evening 
Star before said date. 

[seal.] ASHLEY M. GOULD, Justice. 

A true copy—^Test: 

J. R. YOUNG, Clerk, 

By FRED C. O’CXDNNELU 

Clerk. 
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'Affidavit, 


District of Columbia, ss: 

Personally appeared before me, Jay B. Smith, a Notary Public 
in and for the District aforesaid, Fleming Newbold, who being duly 
sworn according to law, on oath says that he is the Agent and Busi¬ 
ness Manager of The Evening Star, a daily newspaper Published in 
this City of Washington, District of Columbia, and that the adver¬ 
tisement, of which the annexed is a true copy, was published in said 
newspaper 3 times on the following dates: Aug. 19, 26, Sept. 2, 
1915, at a cost of Thirteen & 20/100 (13.20) DoUars. 

FLEMING NEWBOLD. 

Sworn to and subscribed before me, Sep. 10, 1915. 

[SEAL.] JAY B. SMITH, 

Notary Pv^lic. 


23 Proof of Publication in the Washington Lam Reporter. 

Filed September 14, 1915. 

♦ ♦♦♦♦♦♦ 

Copy of Notice. 

In the Supreme Court of the District of Columbia. 

Equity. No. 33638. 

Citizens Trust and Guaranty Company of West Virglota, 

a Corporation, Plaintiff, 

V. 

(1) W. F. Garretson, (2) Fred B. Noble, Trustee in Bankrupt 
of W. F. Garretson, and (3) William G. McAdoo, Secretary' of 
the Treasury, Defendants. 

Order of Publicaiion. 

The object of this suit is to have the defendant, William G. Mcr 
Adoo, Secretary of the Treasury of the United States, enjoined from 
pajdng to the defendant, W. F. Garretson or to the defendant Fred 
B. Noble, trustee in bankruptcy of W. F. Garretson, and to have the 
said defendant W.. F. Garretson and Fred B. Noble, trustee in bank¬ 
ruptcy of said W. F. Garretson, enjoined from collecting and re¬ 
ceiving a certain sum of money, to wit, $15,579.31, alleged to be due 
from the United States on account of a certain contract dated on or 
about October 13, 1910, between the United States and said W. F. 
Garretson, for the construction of Dam No. 13, Kentucky River, 
Kentucky, with abutment and protecting wall, for the due and full 
performance of which contract a bond was given upon which plain- 
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tiff became surety, and to have a receiver appointed to collect said 
sum and to hold or dispose of the same under the orders of this 
court. On motion of the plaintiff, it is, this 16th day of August, 

A. D. 1915, ordered that the defendants, W. F. Garretson and IVed 

B, Noble, Trustee in Bankruptcy of said W. F. Garretson, and each 
of them, cause their appearance to be entered herein on or before 
the fortieth day, exclusive of Sundays and legal holidays, occurring 

after the date of the first publication of this order; otherwise 
24 the cause will be proceeded with as in case of default. Pro¬ 
vided a copy of this order be published once a week for three 
successive weeks in The Washington Law Reporter and The Even¬ 
ing Star before said date. 

[seal.] ASHEEY M. GOULD, Justice. 

A true copy. Test: 

J. R. YOUNG, Cl&rk, 

By FRED C. OUONNELL, 

As^t Clerh. 

Affidavit. 

District of Columbia, To wit: 

Personally appeared before me, a Notary Public in and for the 
said District, IVank B. Crown, who being duly sworn according^ to 
law, on oath says he is the Manager of ‘The Law Reporter Printing 
Company,’’ publisher of “The Washington Law Reporter,” a weekly 
newspaper printed and published in the District aforesaid, and that 
the advertisement of wnich the annexed is a true copy was pub¬ 
lished in the regular editions of said weekly newspaper three times, 
on tibe following dates Aug. 20, 27 Sept. 3, 1915. 

FRANK B. CROWN, Mgr. 

Sworn to and subscribed before me Sep. 8, 1915. 

[seal.] COSTANZO CERIMELE, 

Notary Public, District of Columbia. 


Special Appearance and Motion to Disrriiss. 

Filed September 23, 1915. 

♦ ♦♦♦♦♦♦ 

Comes now the defendant Fred B. Noble, Trustee in Bankruptcy 
of W. F. Garrettson, and app^ring specially by his attorneys for 
the purposes of this motion, and for no other purpose, objects 
25 to the jurisdiction of this court to entertain this suit, and 
moves the court to vacate the order appointing a receiver 
heretofore passed herein, and to dismiss the above-entitled case, and 
for the grounds of said motion says: 

1. The said order was improvidently granted, and without an 
opportunity for this defendant to be heard. 
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2. It does not appear in and by said bill that this court has juris¬ 
diction of the parties end the subject matter of said suit. 

* 3. It does not appear in and by said bill that the plaintiff has 
paid the money for which it alleges that it was surety. 

4. The money sought to be recovered in the above-entitled case 
is in custodia legis and under the jurisdiction of the District Court 
of the United States in and for the Southern District of Florida, 
which has exclusive power and authority to decide the rights of the 
parties hereto. 

5. This court should not entertain said bill, for the several claims 
of the alleged creditors cannot be adjudicated in this cause. 

6. There is an absence of necessary parties to this cause. 

7. And for other causes appearing on the face of the record. 

L. P. LOVING, 

WHARTON E. LESTER, 

'Attorneys for Defendant Fred B. Noble, 
Ap'pearing Solely for the Purposes of this Motion. 

‘ i 

E. F. Colladay, Esq., Attorney for Plaintiff: 

Please take notice that the foregoing motion will be called to the 
attention of the court for action thereon, on Friday, the 1st 
26 day of October, 1915, at 10 o’clock A. M., or as soon there¬ 
after as counsel may be heard. 

WHARTON E. LESTER. 

Copy of above received this — day of September, 1915. 


Attorney for Plaintiff. 


Motion to Quash Order of Publication, etc. 

Filed September 30,1915. 

* 4c 4c 4c 4c 4> 4: 

Comes now the defendant W. F. Garrettson, through his trustee 
in bankruptcy, Fred B. Noble, and appearing by his attorneys 
specially, for the purposes of this motion and for no other purpose, 
moves the Court to quash the order of publication and the service 
of publication in this cause, and for ^oimds of said motion says: 

1. This Court is without jurisdiction over the subject matter of 
said suit, and the order of publication was improvidently issued 
herein. 

2. That there is no law authorizing publication under the condi¬ 
tions appearing in and by the original bill filed herein. 

L. P. LOVING, 

WHARTON E. LESTER, 

Attorneys for Defendant W. F. Garrettson, 
Appearing Solely for the Purposes of this Motion. 


3--2974a 
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E. F. Colladay, Esq.j Attorney for Plaintiff: 

Please take notice that the foregoing motion will be called to 
the attention of the court for action thereon, on Friday, the 
27 1st day of October, 1915, at 10 o'clock A. M., or as soon 
thereafter as counsel may be heard. 

WHARTON E. LESTER. 

Copy of above received this 27th of Sept., 1915. 


'Affidavit of Mailing Copies of Publication. 

Filed October 8, 1915. 

}*: 3|e 3|c 4c # 

« « 

District of Columbia, To wit: 

Edward F. Colladay, being duly sworn, on oath says: 

That he is the attorney of record for the plaintiff in the above 
entitled cause, that on the 3rd day of SeptemW, 1915, he mailed, 
postpaid, a copy of the annexed advertisement directed to the de¬ 
fendants, Fred B. Noble, trustee in bankruptcy of W. F. Garretson, 
and W. F. Garretson, at their last known places of residence, by 
United States Mail. 

EDWARD F. COLLADAY. 


Subscribed and sworn to before me this the eighth dav of October, 
A.D. 1915. 


J. R. YOUNG, CVk, 

By F. E. CUNNINGHAM, 

'Ass’t CVk, 


Copy of Notice. 

E. F. Colladay, Attorney. 

In the Supreme Court of the District of Columbia. 

Equity. No. 33638. 

Citizens Trust and Guaranty Company of West Virginia, 

a Corporation, Plaintiff, 
vs. 

(1) W. F. Garretson, (2) Fred B. Noble, Trustee in Bankruptcy 
of W. F. Garretson, and (3) William G. McAdoo, Secretary of 
the Treasury, Defendants, 

Order of Publication, 

The object of this suit is to have the defendant, William 
G. McAdoo, Secretary of the Treasury of the United Sta^, 
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enjoined from paying to the defendant, W. F. Garretson or to the 
defendant Fred B. Noble, trustee in bankruptcy of W. F. Garretson, 
and to have the said defendant W. F. Garretson and Fred B. Noble, 
tru^ee in bankrujjtcy of said W. F. Garretson, enjoined from col¬ 
lecting and receiving a certain sum of money, to wit, $15,579.31, 
alleged to be due from the United States on account of a certain con¬ 
tract dated on or about October 13, 1910, between the United States 
and said W. F. Garretson, for the construction of Dam No. 13, 
Kentucky River, Kentucky, with abutment and protecting wall, for 
the due and full performance of which contract a bond was given 
upon which plaintiff became surety, and to have a receiver ap¬ 
pointed to collect said sum and to hold or dispose of the same under 
the orders of this court. On motion of the plaintiff, it is, this 16th 
day of August, A. D. 1915, ordered that the defendants, W. F. 
Garretson and Fred B. Noble, Trustee in Bankruptcy of said W. F. 
Garretson, and each of them, cause their appearance to be entered 
herein on or before the fortieth day, exclusive of Sundays and leg^ 
holidays, occurring after the date of the first publication of this 
order; otherwise the cause will be proceeded with as in case of de¬ 
fault. Provided a copy of this order be published once a week for 
three successive weeks in The Washington Law Reporter and The 
Evening Star before said date. 

[seal.] ASHLEY M. GOULD, Justice. 

A true copy. Test: 

J. R. YOUNG, Clerk, 

By FRED C. OUONNELL, 

Ass^t Clerk. 

29 Opinion. 

Filed March 31, 1916. 

This case is before the Court on a motion made on behalf of the 
trustee in bankruptcy of the defendant Garrettson by attorneys 
‘‘appearing specially * * * fc^ the purposes of this motion and 

for no other purposes,^^ and objecting to the jurisdiction of the Court 
to entertain the suit. They move to vacate an order appointing a 
receiver and to dismiss the case on the following grounds: 

1. That the order appointing the receiver was improperly granted • 
and without an opportunity to the defendant to be heard. 

2. That it does not appear by the bill that the Court has jurisdic¬ 
tion of the parties and of the subject matter of the suit. ^ 

3. That it does not appear by the bill that the plaintiff has paid 
the money for which it alleges that it was surety. 

4. That the money sought to be recovered is in custodia legis under 
the jurisdiction of the District Court of the United States in and 
for the Southern District of Florida, which has exclusive power and 
authority to decide the rights of the parties. 

5. That the Court should not entertain the bill because the sev- 
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eral claims of the alleged creditors cannot be adjudicated in this 
cause. 

6. That there is an absence of the necessary parties to the cause. 

7. And for other causes appearing on the face of the bill. 

The facts alleged in the bill are as follows: 

30 The plaintiff is a corporation of the State of West Virginia; 
the defendant Garrettson, a resident of the State of Florida;. 

the defendant Noble, a trustee in bankruptcy of Garrettson; and 
the defendant McAdoo, Secretary of the Treasury. In October, 
1910, Garrettson entered into a contract with the IJnited States to 
furnish labor, tools, appliances and materials, and to construct a 
dam in the Kentucky River, Kentucky. The plaintiff became surety 
on Garrettson’s bond conditioned for the performance of the con¬ 
tract and for the prompt payment by Garrettson of all persons sup¬ 
plying labor and material used in the prosecution of the work. 
After part performance Garrettson defaulted and his contract was 
annulled by the United States which called upon the surety to com¬ 
plete. This the surety did. The contract between the Government 
and Garrettson called for the retention of 10% of amounts earned 
when payments were made as the work progressed until the com¬ 
pletion of the contract. This was done. On the completion of the 
work an account was stated between the United States and Garrett¬ 
son through the Auditor for the War Department, which showed 
that there was due a large amount on account of sums so retained 
and a sum earned shortly before the contract was annulled, and 
for which an estimate had not been made to Garrettson. 

Garrettson has failed to pay for certain work, labor and material 
supplied to him, claims for which amounting in the aggregate to 
more than the sum found to be due on the statement of account are 
still unpaid and the plaintiff is liable for the payment, and it has 
paid some claims on which Garrettson was in default. The unpaid 
claims will exceed in amount the balance found to be due as above 
stated. 

At the time the bond was executed by the plaintiff, Garrettson 
agreed to indemnify it and hold it harmless against all dam- 

31 age, loss, and expenses of whatever kind including counsel 
and attorneys’ fees which it might incur by reason of having 

become surety; an^ also, to reimburse plaintiff for all moneys paid 
by it because of its obli.jration on the bond. He agreed also in case 
of his default the plaintiff might take possession of the plant on the 
work and use it in completing the contract, but the officers of the 
Government in control of the work charged the plaintiff rent for 
the plant deducting it from the estimates in favor of the plaintiff 
and the amount so deducted is embraced in the sum found to be 
due on the above mentioned statement of account. 

A suit in equity on the bond has been brought by one of the 
creditors of Garrettson in the District Court of "the United States 
for the Eastern District of Kentucky under the provisions of the 
act of 1895, Chap. 778, (33 Stat., p. 811) in which all the creditors 
of Garrettson for labor and material furnished him may join. 

Garrettson was adjudged a bankrupt May 13, 1915^ and the de- 
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fendant Noble was appointed bis trustee. This bill was filed August 
3,1915. Noble as trustee has applied to the defendant, the Secretary 
of the Treasury, for the payment of the balance found to be due 
on the above mentioned statement of account to the Secretary, who, 
when the bill was filed, was about to draw a voucher in favor of the 
trustee and to pay the amount due. The Secretary of the Tr^isury 
has answered &e bill, substantially admitting the allegations in re¬ 
gard to the dealings of the United States with Garretlson and that a 
large balance was due and suggesting that the fund in question has 
no legal situs in the District of Columbia, and that as the defendants 
Garrettson and Noble are not residents of the District, the 

32 Court has no jurisdiction without personal service of process. 

A receiver for the fund in question has been appointed 
and the Secretary instructed to turn the fund over to him, but so 
far as appears that has not been done. 

The motion of the defendant Noble might be disposed of on the 
ground that he has appeared generally notwithstanding that in his 
notice of motion he claims to appear specially. A defendant who 
wishes to object to the jurisdiction of the person must appear specify 
for that purpose and not move for any relief or raise any qu^on 
involving the merits. The subject matter of this suit is cognisable 
in a court of equity and the motion to dismiss on the ground that 
it does not appear in the bill that the plaintiff has paid the money, 
for the payment of which it alleges that it was surety, raises a ques¬ 
tion going to the merits. Albert vs. Clarendon Co., 53 N. J. Eq., 
623; Southern Pacific Co. vs. Arlington Heights Co., 191 Fed., 101, 
110, where the Court said: 

'^Of course, the court cannot pass judgment upon the subject 
matter without at the same time having jurisdiction of the person, 
vet if the defendant insists upon his objection to the jurisdiction over 
his person, and he is in a position to insist thereon, the court ought 
to give him the benefit of that objection and pass judgment respect¬ 
ing it. In the case at bar all tliree of the grounds assigned by the 
plea went to the jurisdiction of the court in one sense—the first to 
the jurisdiction over the person, and the last two to the jurisdiction 
of the court as a court of equity. In either case, if the plea was well 
taken, the bill of complaint would have to be dismissed, but the 
court could not proceed to a ruling upon the two latter objections, 
without first entertaining jurisdiction of the person. Now, if it be 
that the defendants have confused the kind of jurisdiction they 
were insisting upon, as might well happen, or believed they had a 
legal ri^t to combine the objections, it nevertheless appears that it 
w^ distinctly their purpose to appear specially in tiie first instance 
with a view of raising the jurisdictional question, to be disposed of 
before the' merits were reached.” 

The Court cites from Smith vs. McKay, 161 U. S. 355, as fol¬ 
lows: 

33 ‘^When the requisite citizenship of the parties appears, and 
the subject matter is such that the Circuit Court is com¬ 
petent to deal with it, the jurisdiction of the court attaches, and 
whether the court should sustain the complainant’s prayer for equitar 
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ble relief, or should dismiss the bill with leave to bring an action at 
law, either would be a valid exercise of jurisdiction. If any error 
were committed in the exercise of such jurisdiction, it could only 
be remedied by an appeal to the Circuit Court of Appeals.” 

In this quotation the phrase “and the subject matter is such that 
the Circuit Court is competent to deal with it” refers to the statutory 
jurisdiction of the Circuit Court as such and not to any question of 
equity jurisdiction. 

Even though the appearance of the trustee is not general, the 
motion must be denied. The situation is that the trustee who takes 
only the property of the bankrupt has no claim on the fund in 
question because the bankrupt in effect had none. Prairie State 
Bank vs. The United States, 164 U. S., 227, in which case the Bank 
in consideration of advances made and to be made to the contractor 
had obtained from him an assignment of the right to receive from 
the United States the final payment under the contract of the money 
reser\"ed by the Government. The contractor defaulted and the 
surety Hitchcock completed the work. The contest was as to whether 
the bank or Hitchcock was entitled to the reserve percentage. At 
page 232 the Court says: 

“A great deal of confusion has arisen in the case by treating Hitch¬ 
cock as subrogated merely fin the rights of Sundberg & Co.^ (the 
contractors) in the fund, which in effect, was saying that he was 
subrogated to no rights whatever. Hitchcock’s right of subroga¬ 
tion, when it became capable of enforcement, was a right to resort 
to the securities and remedies which the creditor (the United States) 
had the security not satisfied the obligation of the contractors, and 
was capable of asserting against its debtor Sundberg & Company, 
one of such remedies was the right based upon the original con¬ 
tract to appropriate the ten per cent retained in its hands. If the 
United States had been compelled to complete the work, its right to 
forfeit the ten per cent and apply the accumulations in reduction 
of the damage sustained remained. The right of Hitchcock to sub¬ 
rogation, therefore, would clearly entitle him when, as surety, he 
fulfilled the obligation of Sundberg & Company, to the gov- 
34 emment, to be substituted to the rights which the United 
States might have asserted against the fund. It would hardly 
be claimed that if the sureties had failed to avail themselves of the 
privilege of completing the work, they would not be entitled to a 
credit of the ten per cent resented in reduction of the excess of cost 
to the government in completing the work beyond the sum actually 
paid to the contractor, irrespective of the source from which the con¬ 
tractor had obtained the material and labor which went into the 
building. 

“That a stipulation in a building contract for the retention, until 
the completion of the work, of a certain portion of the consideration, 
is as much for the indemnitv of him who may be guarantor of the 
performance of the work as for him for whom the work is to be per¬ 
formed; that it raises an equity in the surety in the fund to be 
created; and that a disregard of such stipulation by the voluntary 
act of the creditor operates to release the sureties, is amply sustainea 
by authority. * * 
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The Court says further at page 240: 

“Sundberg & Company could not transfer to the bank any grater 
rights in the fund than they themselves possessed. Their rights 
were subordinate to those of the United States and the sureties. 
Depending, therefore, solely upon rights claimed to have been de¬ 
rived in February, 1890, by express contract with Sundberg & Com¬ 
pany, it necessarily results that the equity, if any, acquired by the 
Prairie Bank in the ten per cent fund then in e^^tence and there- 
sifter to arise was subordinate to the equity which had, in May, 
1888, arisen in favor of the surety Hitchcock. It follows that the 
Court of Claims did not err in holding that Hitchcock was entitled 
to the fund, and its judgment is therefore affirmed.” 

The Court has power to prevent a diversion or misapplication of 
such a fund and to require that it be paid in the first instance to 
those who are entitled to priority. Richards vs. Rothwell, 18 App. 
D. C., 516, 535. This right the surety has, even though it has not 
made payment. See Pavarini & Wyne Co. vs. Title Co., .36 App. 
D. C. 348. Claims are being asserted against the surety which it 
will have to meet if they are valid, and until a determination of 
their validity has been reached, the fund should be kept intact. 

The situation presented is not merely that of an indebtedness due 
from the United States, which is without situs, but there is 
35 here a fund which is in the control of the Secretary of the 
Treasury. The Bankruptcy Court in Florida has never had 
actual possession of it, and therefore adverse claims to the fund are 
not matters for adjudication in that court. Murphy vs. John 
Hopkins Co., 211 U. S., 563. 

This is not even a case in which a lien is being asserted. Sub¬ 
rogation gives to the surety all the rights of the creditor so far as 
needed for the surety^s protection. Here the right of the creditor 
was to forfeit the reserve and apply it in reduction of the damage 
sustained by the contractors default. The plaintiff having com¬ 
pleted the work and saved the creditor (the United States) from 
such damage, has the right to consider the money forfeited for its 
benefit. In short, it had an equitable interest in the fund from the 
moment its bond became effective. 

For a general discussion of the questions here involved, except 
the matter of the appearance of the defendant, see Little, Trustee, 
vs. National Surety Company, 43 App. D. C. 136. 

The motions are denied with costs. 

By the Court: 

WALTER I. McCOY, Justice, 


Decree Overruling Motion to Vacate Order Appointing Receiver and 

to Dismiss. Bill, 


Mled April 11, 1916. 

. ♦ ♦ ♦ ♦ ♦ ♦ 4c 


This cause came on to be heard upon the motion of defendant 
Fred B. Noble, trustee in bankruptcy of W. F. Garrettson, to vacate 


24 


*W. P.-GAERETTSON ET AL. VS. 


the order appointing a receiver heretofore passed herein, and to dis¬ 
miss the case; and thereupon, upon consideration thereof, 
36 and after argument by counsel, it is, this 11th day of April, 
A. D. 1916, by the Court, 

Adjudged, ordered and decreed that said motion be and the same 
hereby is over-ruled, with costs to be taxed by the Clerk, and with 
leave to the defendant to file his answer within twenty days from 
the date hereof. 

WALTER I. McCOY, Justice, 

From the foregoing decree the said defendant, in open court, 
notes an appeal to the Court of Appeals of the Disixict of Columbia, 
and the bond on such appeal is hereby fixed at One thousand 
($1,000.00) Dollars, if to operate as a supersedeas, or at One Hun¬ 
dred Dollars if to be a bond for costs only, in lieu of which bond 
for costs the said defendant may deposit the sum of Fifty Dollars 
with the Clerk of this Court. 

WALTER I. McCOY, Justice, 


Decree Overruling Motion to Quash Publication. 

Filed April 11, 1916. 

This cause came on to be heard upon the motion of the defend¬ 
ant, W. F. Garrettson, to quash the order of publication, and the 
service of publication in this cause; upon consideration thereof, 
after argument by counsel, it is, this 11th day of April, A. D. 1916, 
by the Court, 

Adjudged, ordered and decreed that said motion be and the same 
hereby is over-ruled, with costs to be taxed by the Clerk, and with 
leave to the defendant to file his answer within twenty days from 
the date hereof. 

WALTER I. McCOY, Justice, 

37 From the foregoing decree the said defendant, in open 
court, notes an appeal to the Court of Appeals of the District 
of Columbia, and the bond on such appeal is hereby fixed at One 
thousand ($1,000.00) Dollars, if to operate as a supersedeas, or at 
One.Hundred Dollars if to be a bond for costs only, in lieu of which 
bond for costs the said defendant may deposit the sum of Fifty 
Dollars with the Clerk of this Court 

WALTER I. McCOY, Justice, 


Memorandum, 

April 25, 1916.—Appeal Bond approved and filed. 
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Assignment of Errors, 

Filed April 25, 1916. 

4c ♦ ♦ 4c « ♦ ♦ 

The defendants, W. F. Garrettson and Fred B. Noble, Trustee in 
Bankruptcy for W. F. Garrettson, assign errors of the trial Justice 
in the above-entitled cause, as follows: 

1. The Court erred in holding that it had jurisdiction over the 
defendant !FYed B. Noble, 

2. The court erred in holding that it had jurisdiction over either 
the parties to or the subject matter of this suit. 

3. The court erred in holding that the defendants, or either of 
them, had appeared generally in this cause. 

4. The court erred in holding that the order of publication 
granted herein was authorized by law. 

5. The court erred in appointing a receiver herein. 

38 6. The court erred in refusing to vacate the order appoint¬ 

ing a receiver herein. 

WHARTON E. LESTER, 
Attorney for said Defendants, 


Appellants' Designation of Record, . 

Filed April 26, 1916. 

4t 4c ♦ 4c 4c ♦ ♦ ‘ 

• The defendants W. F. Garrettson and Fred B. Noble, Trustee in 
Bankruptcy for W. F. Garrettson, designate as the recoid on appeal 
in the above-entitled cause, the following: 

1. Original bill, jfiled August 3, 1915. 

2. Rule issued thereon August 4, 1915. 

3. Answer of defendant McAdoo filed August 13, 1915. 

4. Order appointing receiver filed August 13, 1915. 

5. Order of publication passed August 16, 1915. 

6. Appeal of defendant William G. McAdoo September 3, 1915. 

7. Special appearance and motion of defendant No. 2 fil^ Sep¬ 
tember 23, 1915. 

8'. Special appearance and motion of defendant No. 1 filed Sep¬ 
tember 30, 1915. 

9. Opinion of the court filed March 31, 1916. 

10. Two decrees overruling motions of defendants, with notar 
tions of appeal, filed April 11, 1916. 

11. Bona, filed April 25, 1916. 

12. Assignment of Errors, filed April 25, 1916. 

13. This designation. 

WHARTON E. LESTER, 
Attorney for said Defendants, 
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Copy Received this 25th day of April, 1916. 

E. F. COLLADAY, 
'Attorney for Plaintiff. 


39 Appellee's Designation of Record. 

Filed May 1, 1916. 

Citizens Trust and Guaranty Company of West Virginia, plain¬ 
tiff, appellee^ by its counsel of record, designates the following to 
be included in the Record on Appeal: 

1. Proofs of publication, filed September 3, 1915. 

2. Affidavit as to mailing and jurat filed October 8, 1915. 

E. F. COLLADAY, 
Attorney for Plaintiff, Appellee. 

Copy received this 1st day of May, A. D. 1916. 

WHARTON E. LESTER, 

Attorney for Defendants, Appellants. 

H. 


40 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
39, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 33638 in Equity, wherein 
Citizens Trust and Guaranty Company of West Virginia, a Cor¬ 
poration, is Plaintiff and W. F. Garrettson, et al., &c., are Defend¬ 
ants, as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 10th day of May, 1916. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Cl^k. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2974. W. F. Garrettson et al., appellants, vs. Citizens Trust and 
Guaranty Company of West Va. Court of Appeals, District of 
Columbia. FiM May 25, 1916. Henry W. Hodges, clerk. 
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OCTOBEE TEEIVI, 1916. 



No. 2974. 


W. F. GARRETTSON and FRED B. NOBLE, Trustee 
IN Bankruptcy of W. F. Garrettson, Appellants, 

vs, 

CITIZENS TRUST AND GUARANTY COMPANY OF 
WEST VIRGINIA, a Corporation. 


BRIEF FOR APPELLANTS. 


Statement of Facts. 

Appellee, plaintiff below, filed its bill herein, against ap¬ 
pellants and the Secretary of the Treasury, for the appoint¬ 
ment of a receiver for certain money due by the United 
States to the defendant Garrettson or, rather, to his trustee 
in bankruptcy, and to dispose of such money under the orders 
of court. Other relief prayed is merely auxiliary to that 
stated. 


Im 
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Without notice to appellants a receiver was appointed, 
from which order the Secretary of the Treasury noted an 
appeal, having suggested that the court was without jurisdic¬ 
tion. This appeal was doubtless for the purpose of preserv¬ 
ing matters in statu quo, that the real parties in interest 
might have an opportunity to be heard, for after appellants 
appeared nothing further was done to perfect the appeal so 
noted. 

Plaintiff alleges that the defendant Garrettson entered into 
a contract with the United States for the construction of a 
dam, and gave bond for the benefit of workmen and material- 
men, with plaintiff as surety; that he defaulted in his con¬ 
tract, and plaintiff completed it; that the United States re¬ 
tained a percentage of the contract price until the completion 
of the work,- and now owes Garrettson nearly sixteen thou¬ 
sand dollars; that certain creditors made claim against it 
for work and material alleged to have been furnished Garrett¬ 
son during the course of the work done by him, in an amount 
exceeding $10,000, of which it has paid about $1,600; that 
when it has audited and found other claims to be correct 
it will have to pay them, and they will exceed the amount 
due from the United States; that Garrettson has been ad¬ 
judged bankrupt by the United States District Court for the 
District of Florida, his trustee duly elected, and that such 
trustee, defendant Noble, before the institution of this suit, 
attempted to collect the money so due from the United States; 
that under the laws of Florida the bankrupt may be allowed 
a large sum as exemptions, or in lieu of exemptions, and that 
it would be to its detriment to have the sum so owing as 
aforesaid paid over to the trustee in bankruptcy. 

Defendants are non-residents of the Di.strict of Columbia, 
and plaintiff obtained an order of publication against them 
(Rcc., p. 15). 

Defendant Garrettson appeared specially and moved the 
court to quash the order of publication because of the lack 
of jurisdiction over the subject-matter of the suit (17). 
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Defendant Noble, as trustee in bankruptcy of hi$ co-de¬ 
fendant, Garrettson, appeared specially, objected to the juris¬ 
diction of the court, and moved that the order appointing 
the receiver be vacated and the cause dismissed, because of 
the lack of jurisdiction of the court over the parties and 
the subject-matter (16), both of which motions were over¬ 
ruled, and this appeal duly taken. 

BRIEF AND ARGUMENT. 

The principal question is whether or not the Supiemc 
Court of the District of Columbia had jurisdiction over the 
parties and the subject-matter. If it had jurisdiction over 
the subject-matter, that is, if the money due from the TJuih;(l 
States was, in the language of the Code, “within the juris¬ 
diction of the court,’’ it could obtain jurisdiction over the 
parties by publication for the purpose of enforcing any valid 
claim or lien. 

1-2. The Court Erred in Holding that it Had JurUd/hction 
Over the Parties or Subject-Matter of the Suit. 

Section 105 of the Code provides that: 

“Publication may he substituted for personal serv¬ 
ice of process upon any defendant who cannot be 
found and who is shown by affidavit to be a non- 
- resident * * * in suits for * * * the enforce¬ 
ment of all * * * liens against real or personal 

property within the District, and in all actions 
* * * which have for their immediate object 

the enforcement or establishment of any lawful right, 
claim or demand to or against any real or personal 
property within the jurisdiction of the court.” 

Publication is authorized only where the property sought 
to be reached is within the jurisdiction of the court. Money 
due by the United States is a debt and not personal property 
within the meaning of that section of the Code. • It has been 
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frequently decided that a mere debt owing by the United 
States is not within the jurisdiction of this court. 

A'aughan vs. Northrup, 16 Pet., 1. 

It appears by the answ^er of the Secretary of the Treas- 
ur\’ that no voucher or warrant for the money had been 
issued. Had one been issued and been physically within the 
District of Columbia, it might properly be said to be within 
this jurisdiction. 

Jones vs. Rutherford, 26 App., 114. 

In that case, at page 119, it appears that the contract in 
terms created a lien upon any “draft, money or evidence 
of indebtedness which might be issued.” A draft was issued 
bv the Treasurer of the United States which draft this court 

V 

held to be “personal property” within the meaning of 
section 105 of the Code. It was physically in the District of 
Columbia, deliverable here, and without other situs, the 
court holding (p. 121) that no question of any claim against 
the United States by anyone or of any indebtedness due 
bv the United States was involved; that the claim had been 
fullv settled, and a draft drawn, over which the courts of 
the District of Columbia had jurisdiction as personal prop¬ 
erty, because it was within this District, and quoted Vaughan 
vs. Northrup, s^jpra, and Mackey vs. Coxe, 18 How., 101. 

“The debts due from the Government of the 
United States have no locality at the seat of Govern¬ 
ment * * * and the debts due by them are 

not to be treated like the debts of a private debtor, 
which constitute local assets in his own domicile. 
“The United States in their sovereign capacity have 
no particular place of domicile, but possess, in con¬ 
templation of law, an ubiquitv throughout the 
Union.” 

Wyman vs. U. S.., 109 U. S., 1068. 

The dam to be constructed was in Kentucky. The court- 
will take judicial notice of the fact that if a warrant or 


draft had been issued it would ordinarily have been issued 
in Kentucky, and the courts of Kentucky would have had 
jurisdiction over such draft. If a draft had been issued 
in this jurisdiction and was physically here, whether to be 
delivered here or elsewhere, the ruling of this court in Lyttle 
vs. National Surety Company, 43 App., 136, would apply. 
Had the Secretary of the Treasury recognized the order of 
the court appointing a receiver and paid the amount due 
Garrettson to the receiver, as in the Lyttle case, this court 
w’ould have had jurisdiction over and possession of the ' 
subject-matter. Neither of these conditions exists. The Seo 
retary of the Treasury suggested the lack of jurisdiction of 
the court, alleged that no draft or voucher had been i^ued, 
and did not recognize the order, or pay to the receiver the 
draft or money, but noted an appeal to this court. 

If a check were issued by the United States in any juris¬ 
diction other than the District of Columbia, the court where 
the check was would have jurisdiction over that paper, 
although it represented a debt due by the Government and 
the seat of Government would remain in this District. If 
that paper were subsequently brought into this District 
this court would have jurisdiction over it. It could be the 
subject of larceny here. 

It is submitted that the decisions of this court establish 
the proposition that until the United States has issued a 
check or voucher, money due from the Government is a 
mere debt, is not personal property within the meaning of 
the statute, and is not subject to the provisions of section 
105 of the Code. 

3. The C<mrt Erred in Holding that the Defendant Trus¬ 
tee m Bankruptcy Had Appeared Generally in this 
Cause. 

This question is of minor importance in deciding the 
isvsues herein, for it may well be held that if the court had 
jurisdiction over the subject-matter it could by publication 
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obtain jurisdiction over the parties sufficient to enable it 
to dispose of the subject-matter. It is submitted, however, 
that under the decisions of this court the defendant has not 
appeared generally. 

The sole object of each motion* was to test the jurisdiction 
of the court, which, before appellant’s appearance, had 
assumed jurisdiction over the subject-matter and had 
passed an order appointing a receiver. The motion of the 
trustee in bankruptcy went further than that of the de¬ 
fendant Garrettson and asked that the order appointing 
a receiver be vacated and the cause dismissed, but because 
of lack of jurisdiction. It would have been futile for the 
court to have sustained the objection to the jurisdiction 
and have left in existence the order appointing a receiver. 
A decree vacating that order would logically have followed 
a decree sustaining defendant’s motion, and the court, of 
its own initiative, had it held that it lacked jurisdiction, 
would have dismissed the bill. Although the motion of 
the defendant trustee went further than may haye been 
strictly necessan’ for its purpose, it is based entirely upon 
the question of jurisdiction, and asked that the court do what 
it necessarily would haye done had it held that it lacked 
jurisdiction. This motion was drawn in the light of the 
decision of this court in Mitchell Mining Company vs. 
Emig, 35 App., 527-533, in which case a subpoena was issued, 
directed to a non-resident corporation, and served by leav¬ 
ing a copy at what was supposed to be its place of busi¬ 
ness. The appearance was special. The court was asked 
to vacate the return of service of the subpoena and* rule, 
to vacate the order appointing the receivers, the order 
authorizing them to sue, and to dismiss the petition upon 
which the order was granted. In that case, as in this, the 
sole object of the motion was to test the jurisdiction of the 
court. It was contended that the motion to vacate went be¬ 
yond the requirements of the case, involved its merits, 
and had the effect of a general appearance. This court 
said: 
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“We do not consider the motion in this case as 
amounting to such an appearance. Its sole ground 
was the invalidity of the return, because the corpora¬ 
tion was not doing any business in the District and 
had no office, therefore, at which process could be 
left, and the appearance was special for that purpose. 
It is true the motion was also to vacate the several 
orders made in the case and dismiss the petition. 
Assuming that this was going further and asking 
more than the appellant was entitled to, still the 
single gi’onnd upon which the vacation of the orders 
was prayed was the invalidity of the process. Under 
some circumstances the vacation of an order or judg¬ 
ment entered upon an invalid process might prop¬ 
erly be made. We think that the facts disclosed 
by the record bring the case within the proposition 
governing the decision in Dexter vs. Lichliter, 24 
App. D. a, 222-228.^’ 

The motions to quash go to the jurisdiction of the court, 
and are therefore appealable. 

Plumb vs. Bateman, 2 App., 165. 

5-6. The Court Erred in 'Appointing a Receiver and in 
Refusing to Vacate the Order of Appointment. 

There was no immediate need for the appointment of a 
receiver without notice to all the parties and an opportunity 
for them to be heard. The debt was owing by the United 
States. It could not have been dissipated. Had it been paid 
to the trustee in bankruptcy this court \\dll not assume 
that that officer, acting under bond and under the direc¬ 
tion of a court of competent jurisdiction would have made 
improper use of the proceeds of the di’aft. On the con¬ 
trary, it will assume that he would have acted in strict 
accordance with law and would have recognized all valid 
liens or claims against the estate. This suit is against 
Garrettson, a resident of Florida, his trustee in bankruptcy, 
an officer of the United States Court for Florida and a 
resident of that State, and against the Secretary of the 
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Treasury, temporarily residing in the District of Columbia. 
It is not questioned that the United States Court in Florida 
has jurisdiction over the bankrupt, his estate, and thq 
trustee. This debt due Garrettson is an asset of his estate, 
whether or not it be subject to any lien of the plaintiff 
or other persons. The jurisdiction of that court is as com¬ 
plete as that of a court of competent jurisdiction over the 
estate of a deceased resident of such jurisdiction. This 
court was without jurisdiction over the bankrupt or his 
trustee, and could not obtain jurisdiction over them unless 
it had jurisdiction over the subject-matter—a debt due from 
the United States. An analogous proposition would exist 
had Garrettson died and his administrator or executor at¬ 
tempted to collect the debt. Conceding that the debt would 
have been an asset of the estate we must concede that the 
court ha\ing jurisdiction over the estate would have juris¬ 
diction over this debt, notwithstanding the seat of the Gov¬ 
ernment of the United States is in the District of Columbia. 
Plaintiff offers as an excuse for bringing the suit, in para¬ 
graph 14 of his bill, that the defendant Garrettson has 
little or no assets, and under the laws of the State of Florida, 
which may be recognized in the bankruptcy proceeding, 
he may be allowed a large sum as exemptions, or in lieu of 
exemptions, which would be to plaintiff^s detriment. 

Such contention is not deserving of consideration by 
courts. Generally an indhidual is entitled to exemptions 
only at his place of residence, and the bankruptcy act in 
terms recognizes all exemptions allowed by the various 
State laws. This action would appear to be an attempt to 
defeat the exemption laws of Florida so recognized, if it 
be true that exemptions would have been allowed out of 
this debt. Generally exemptions are not allowed out of debts 
or property subject to liens to any extent that would affect 
the lien. 

Whether or not plaintiff has a lien against this debt due 
by the United States is immaterial. , If he has such lien 
he can enforce it in the Bankruptcy Court of Florida. It 
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must be assumed that if the fund comes into the hands 
of the officer of the United States Court for Florida, that court 
will recognize all just liens, and that Court has ample juris¬ 
diction for all purposes. 

Section 2, chapter 2, of the act to establish a uniform 
system of bankruptcy throughout the United States, pro- 
\’ides: 

* * The District Courts of the United States 

in the several States ♦ ♦ ♦ are'hereby invested 

* * * with such jurisdiction at law and in 

equity as will enable them to exercise original juris¬ 
diction in bankruptcy proceedings ^ (1) 

to adjudge persons bankrupt * * * (2) allow 
claims, disallow claims, reconsider allowed or dis¬ 
allowed claims and allow or disallow them against 
bankrupt estates * * * (3) appoint receivers 

* * ■ * to take charge of the property of the bank¬ 

rupts after the filing of the petition and until it is 
dismissed or the trustee qu^ified * * * (7) 

cause the estates of bankrupts to be collected, re¬ 
duced to money and distributed, and determine con¬ 
troversies in relation thereto * * * (8) close 
estates * * * (9) confirm or reject compositions 

between debtors and their creditors * * ♦ (11) 

determine the claims of bankrupts to their exemp¬ 
tions * ♦ 

This is not a bill ' quia timet. In Pavarina vs. Title 
Guaranty Co., 38 App., 349, it was held that a surety might 
file a bill quia timet to compel his principal to discharge 
an obligation, but the claimants were made parties. The 
bill in this case does not make the claimants parties, does 
not give them an opportunity to be heard, and does not 
seek to compel the principal to pay his indebtedness. It 
seeks to have the court collect a debt and administer it. 
The averment that it fears loss if the trustee in bankruptcy 
obtains control of the fund is no showing that a loss will 
result, and must be disregarded. The bill is not merely to 
establish a lien. It seeks an administration in the equity 

2m 
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court of a debt due a bankrupt after the bankruptcy court 
already has assumed jurisdiction of the banknipt’s estate. 

In Loving vs. Moore, 37 App., 215, it was held that an 
equity court has jurisdiction to decree an equitable lien 
against the estate of a bankrupt, but that jurisdiction is in 
the bankruptcy court only to make distribution of the bank¬ 
rupt’s estate, following Crosby vs. Ridout, 27 App., 481. 
In that case a bill for partition was filed against a co- 
tenant who had collecled rents and who, under our Code, 
could be required to account in a partition proceeding. The 
law' gave a lien to co-tenants for rents so collected. The trial 
court decided that a lien existed, and that the amount of the 
respective liens should be paid to the co-tenants. The trus¬ 
tee in bankruptcy intervened, and this court held that al¬ 
though the equity court had jurisdiction to entertain the 
bill, ascertain the existence of liens, and decree the respect¬ 
ive claims of co-tenants as liens against the estate of the 
bankrupt, its jurisdiction ceased at that point, and it re¬ 
mained for the bankruptcy court to administer the entire 
estate for the benefit of creditors, and so modified the de¬ 
cree of the low’er court. 

A trustee in bankruptcy, in a sense, stands in the bank¬ 
rupt’s shoes and takes his property subject to the same liens, 
equities, etc., upon which it was held by the bankrupt, 
but this is not a case to establish a lien. It is an attempt 
to administer assets belonging to the bankrupt. It is sub¬ 
mitted that the trustee in bankruptcy alone is authorized 
by the bankruptcy act to administer such assets. Every 
individual has the right to administer his owm property until 
the court, by due process, interv'enes and takes control. 
When the bankruptcy law obtains, the right to administer 
his assets is taken from an individual by due process of law, 
and his trustee is authorized by that law’, and by his quali¬ 
fication as trustee, to administer those assets. 

The real question presented in this case is w^hether the 
equity court in this jurisdiction or the bankruptcy court 
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in Florida shall administer this particular debt in question. 
The plaintiff has full opportunity to establish its lien in that 
bankruptcy court. Garrettson’s creditors have a better op¬ 
portunity of establishing their claims in that court, where 
they would not be confined to the amount involved here, 
but could proceed against all of Garrettson’s assets. The 
plaintiff, for such sums as it may pay or may have paid, 
can best establish its claim in the bankruptcy court, where 
such claim can be asserted against anv other assets that 
Garrettson may have; and the trustee in bankruptcy, in 
that court, can best give the proper attention to all such 
matters. Tf this court has concurrent jurisdiction to ascer¬ 
tain the existence of liens, it is submitted that sufficient c*au.se 
is not shown to justify its exercising that jurisdiction. 

This court is not in a position to give complete relief to 
all parties in interest. All are non-residents. Plaintiff 
contends that it has a lien on a debt owing Garrettson by 
the Government, and that it has a right to file a bill in the 
nature of a suit quia tim-et in this jurisdiction, without mak¬ 
ing the claimants parties. Presumably it makes the trustee 
in bankruptcy a party in their steady and seeks to require 
that trustee to leave the jurisdiction in which he can best 
perform his duties and come to this District, for the pur¬ 
pose of ascertaining the amount due each claimant and pro¬ 
tecting the rights of all of the creditors, an undertaking 
too great for any trustee in bankruptcy to perform unless 
necessary. The principal witness, the bankrupt, probably 
cannot be brought here to testify. Plaintiff offers no ex¬ 
planation as to why it did not ask relief in the court which 
has already assumed jurisdiction over Garrettson and over 
the debt in question, which debt, as is shown by the answer 
of the Secretary of the Treasury of the United States, would 
have been paid to the trustee but for this suit. It cannot 
be doubted that it is the duty of the trustee in bankruptcy 
' to investigate all claims filed against Garrettson, to ascer¬ 
tain whether or not they are correct. It likewise cannot be 
doubted that this duty can be best performed where the 
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trusts andf Garrettson reside. For some unexplained rea¬ 
son plaintiff asks that this trustee be required to come to 
this jurisdiction to perform that duty. Plaintiff has al¬ 
ready undertaken to pass upon some of these claims, and to 
pay them, in an amount something less than $1,600.00, 
and avers that it will pay more after it has made due inves¬ 
tigation, ignoring both the rights and the duties of the 
trustee in bankruptcy in that behalf, and ^vithout consulting 
him. It seeks to require all the creditors of Garrettson 
who have claims against him for work done on this con¬ 
tract to appear in this jurisdiction to establish their claims, 
unless, as would appear from its bill, it intends to decide 
for itself which claims are just. If claimants establish their 
claims in this jurisdiction, or if their claims are allowed 
without judicial ascertainment, and they exceed the amount 
of the debt due, or if the claims include items for which 
the suretv is not liable under its contract, these creditors 
must then proceed in another jurisdiction, namely, in the 
bankruptcy court in Florida, to realize any amount which 
they cannot collect here, for Garrettson’s liability exists 
over and above any claim against the surety company. If 
the surety company, either after its own determination or 
after the determination of this court, pays claims exceed¬ 
ing the amount due by the Government to Garrettson, or 
his trustee, it must then establish its claim in the bank¬ 
ruptcy court in Florida. The bankruptcy court there, upon 
collecting this debt and all the other property of Garrettson, 
can administer full and complete relief to the plaintiff and 
to every claimant and creditor of Garrettson, something 
this court cannot do. Thus it appears that this court is 
not in a position to administer complete relief, and no 
cause is shown why it should attempt to wrest from the 
bankruptcy court the jurisdiction it has already assumed, 
particularly when that court is .the only place where full 
and complete relief can be afforded all parties. It appears 
from the section of the bankruptc\^ act above quoted that 
that court has ample power to give full relief. 
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If the United States Court for Florida and this court have 
concurrent jurisdiction over the parties and the subject- 
matter, it is submitted that this court should not assume con- 
trol or interfere with the jurisdiction already assumed by 
the other court. This principle has been decided in in¬ 
numerable cases, both as to State courts and Federal courts. 
It has been repeatedly held that between courts having 
jurisdiction of the parties and the subject-matter, the court 
whose jurisdiction first attaches should be permitted.to pro¬ 
ceed therein to final determination without interference 
by the process of another court. It has been stated that this 
principle is founded upon comity, but our highest court has 
held that it is founded upon necessity. 

“It is a doctrine of law too long established to re¬ 
quire citation of authorities, that, where a court has 
jurisdiction, it has a right to decide everj’^ question 
. w'hich occurs in the cause, and whether its decision 
be correct or otherwise, its judgment, until reversed, 
is regarded as binding in every other court: and that 
where the jurisdiction of a court, and the right of 
a plaintiff to prosecute his suit in it have once at¬ 
tached, that right cannot be arrested or taken away 
by proceedings in another court. These rules have 
their foundation not merely in comity, but on neces¬ 
sity * * 

Peck vs, Jenness, 7 How., 625. 

“A court first obtaining jurisdiction of a cause has 
a ri^ht to decide every issue arising in the progress 
of the cause.” 

Freeman vb. Howe, 24 How., 450; 16/749. 

Syl.: “Where a railway system * * ★ jg sued 

by the same stockholder or his privies in separate 
proceedings in different judicial districts of the 
United States * * * a proper regard for the 

dignity and authority of the United States courts de¬ 
mands that the controversy should be disposed of in 
the first United States court having sufficient juris¬ 
diction of the parties and cause of action.” 

Dady vs. Ga. Ry., 112 Fed., 838. 
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“The doctrine is firmly established that where the 
jurisdiction of a court, and the right of a plaintiff 
to prosecute his suit in it, have once attached, that 
right cannot be arrested or taken away by proceed¬ 
ings in another court, and that where property is 
actually in the possession of one court of competent 
jurisdiction such possession cannot be disturbed by 
process out of another court of concurrent juris¬ 
diction.’’ 

Ex parte Chetwood, 165 U. S., 460. 

“Where a State and Federal court have concurrent 
jurisdiction over the same parties or privies and the 
same subject-matter, the tribunal where jurisdiction 
first attaches retains it exclusively, and will be left 
to determine the controversy and to fully perform 
and exhaust its jurisdiction and to decide every issue 
or question properly arising in the case. It therefore 
follows that such jurisdiction or right cannot be di¬ 
vested or arrested by subsequent proceedings insti¬ 
tuted in another court.” 

11 Cyc., 1003, and cases. 

Powell vs. Redfield, 19 Fed. Cas. $11,359; 4 
Blatchf., 45. 

A leading case on this subject is Sharon m. Terry, 36 F. 
R., 337; 1 L. R. A., 572, wherein many authorities are 
cited. 

In that case jurisdiction of the Circuit Court of the United 
States attached by a suit being filed therein to have annulled 
a forged agreement of marriage. Subsequently the de¬ 
fendant filed suit in the State Court- of California, which 
court held the instrument valid, ijater, the United States 
Court, in the suit first filed, held the instrument void. The 
case is reported in 20 F. R., 1. A bill of revivor was filed, 
and Mr. Justice Field reviewed the previous case, and said, 
inter alia: 

“The jurisdiction of the Federal Court having 
attached the right of the plaintiff to prosecute his 
suit to a final determination there cannot be arrested, 
defeated or impaired by any proceeding in a court of 


another jurisdiction. This doctrine we hold to be 
incontrovertible. It is essential to any orderly and 
decent administration of justice and to prevent an 
unseemly conflict of authority which could ulti¬ 
mately 1^ determined only by superiority of physical 
force on one side or the other.’’ ♦ * * 

“The doctrine that where different courts may 
entertain jurisdiction of the same subject the court 
which first obtains jurisdiction will retain it to the 
end of the controversy, either to the exclusion of 
the other, or to the exclusion so far as to render the 
latter’s decision subordinate to that of the other, 
prevails very generally both in Federal and in State 
courts.” 

In Taylor vs. Taintor, 83 U. S., 16, the court said: 

“Where a State court and a court of the United ^ 
States may each take jurisdiction, the tribunal which " 
first gets it holds it to the exclusion of the other until 
its duty is fully performed and the jurisdiction in¬ 
voked is exhausted, and this rule applies alike in 
both civil and criminal cases. It is indeed a prin¬ 
ciple of universal jurisprudence that where juris¬ 
diction has attached to a person or thing, it is, unless 
there is some provision to the contrary, exclusive in 
effect until it- has wrought its function.” 

It is submitted, therefore, that the United States Court of 
Florida having assumed jurisdiction of the bankrupt’s 
estate, including the debt herein involved, before this suit 
was instituted, this court should not interfere in any manner 
with the jurisdiction of that court. But for its interference, 
that court would probably have fully administered the estate 
by now. It would appear xmseemly for one court to interfere 
in any manner with another court of concurrent jurisdic¬ 
tion, though it is insisted that the concurrent jurisdiction 
does not exist in the instant case. Suppose the work on 
this dam had been done in Oregon, that the accounting oj0S- 
cers of the Ginvernment for that purpose were in that State 
and the voucher for the money due from the Government 
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was there, ready to be delivered to the trustee in bank¬ 
ruptcy upon application theretofore made by him, would it 
not appear unseemly for a court of this jurisdiction to inter¬ 
fere with the court in that State in receiving the money, 
and would it not impose unusual and unnecessary burdens 
upon the trustee in bankruptcy in the performance of his 
duty? Indeed, it may well be that creditors would find it 
difficult to induce anyone to act as trustee in bankruptcy 
if he is to be burdened with possible litigation throughoiit 
the United States at the instance of any creditor who might 
wish to assert a claim. Of course, such trustee must always 
meet this proposition in the case of real estate and of col¬ 
lecting debts, but after his appointment he should have 
the right to elect 'when and where he will institute the suits. 
A very different question arises where a State or other court 
has assumed jurisdiction of a case l)efore bankruptcy pro¬ 
ceedings, in which condition it is necessary for the trustee 
in bankruptcy to enter an appearance in such court and 
there assert his rights. 


Subrogation. 

The plaintiff has no right to this fund represented by this 
debt from the United States until it has paid the claims 
for which it was surety. It may have a right to prevent it 
being diverted, but it can not be contended that payment to 
the trustee in bankruptcy wdll be improper. The debt is 
due Garrettson. The liability of plaintiff under its bond 
has not been determined. No judgments have been entered 
against it. It has elected to decide of its own volition that 
certain claims are valid, and has paid them to the amount 
of about $1,600. There may be a surplus after all valid 
claims have been paid, though the contrary is alleged. Sub¬ 
rogation is after payment, not before. 

The allegations in this bill closely follow the allegations 
in the case of Lyttle vs. Surety Co., 43 App., 136, upon 
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which it is doubtless framed, but upon investigation a 
marked difference appears. This court expressed no opinion 
upon many of the allegations in the bill in the Lyttle case, . 
which axe similar to those in the instant case, and based 
its opinion upon averments which differ materially from the 
allegations in this case. At the time that case was presented 
the court had jurisdiction of the subject-matter. ^It had 
actual physical possession by its receiver of the money 
. which had been represented by the debt. Timely objection 
had not been made, and a receiver had been appointed 
who had collected the debt, and therefore the subject-matter 
of the suit was in this jurisdiction. Our courts had juris¬ 
diction over the parties, the trustee in bankruptcy having 
voluntarily appeared, submitted his rights to this court- and 
asked for affirmative relief. In the present case, no draft, 
warrant or voucher was, or is, in existence, and all that has 
been done is that the Government has ascertained the 
amount due Garrettson. The questions now presented were 
not, and could not have been, decided in the Lvttle case. 
It is immaterial that similar allegations were made in the 
Lyttle case if the court did not pass upon those allegations 
but based its opinion upon others which are not in this case. 
In that case the court said there was no question as to the 
disposition of a surplus. Here there may be a surplus. 
In that case counsel in terms conceded the validity of 
plaintiff’s claim to a lien and its right to subrogation. Here 
both are questioned. In that case the Surety Company had 
paid claims the validity of which was not questioned. This 
court in its opinion cites with approval JEtna Life Insurance 
Company vs. Middleport, 124 U. S., 534, in support of the 
proposition that a surety company seeking benefits must first 
have paid the debt before he can be substituted to a party’s 
rights. It is respectfully submitted that the decision in the 
Lyttle case is based upon facts and conditions which do not 
exist in the present case, and that case is not an authority 
in this. 

The case of Prairie State Bank vs. U. S., 164 U. S., 228', 
3m 
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has no bearing upon the question involved here. The ques¬ 
tion there was whether or not the contractor could assign 
his claim against the United States to a bank and thereby 
defeat the rights of the surety company. Here the ques¬ 
tion is whether or not the debt due the bankrupt is to be 
administered by his trustee for the benefit of plaintiff and 
other creditors, or whether it is to be administered in another 
jurisdiction in a manner not contemplated by the bank¬ 
ruptcy act. 

It is respectfully submitted that the trial court erred and 
that the decree of that court should be vacated. 

LUCAS P. LOVING, 
WHARTON E. LESTER, 

'Attorneys for Appellant. 
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BRIEF FOR APPELLEE 


STATEMENT OF FACTS. 

Appellee, plaintiff in the Court below, filed its bill in 
equity against the appellants and the Secretary of the 
Treasury, praying for the appointment of a receiver for 
a certain fund or amount of money held by the United 
States on an account stated with W. F. G^arrettson, and 
to have a lien declared in favor of appellee, by reason of 
its having become surety on Garrettson’s bond as con¬ 
tractor with the Government. 

On October 13,1910, W. F. Garrettson entered into a 
contract with the United States, through its proper offi¬ 
cer, to furnish labor, tools, appliances, and equipment, 
and to construct Dam No. 13, Kentucky River, Kentucky. 
The appellee here became surety for Garrettson, the 
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bond being in the penal sum of twenty thousand dollars 
($20,000.00) and conditioned for the faithful perform¬ 
ance by Garrettson of his contract, and the prompt pay¬ 
ment by him of all persons supplying labor and material 
for the w’ork. After part performance of the contract, 
Garrettson defaulted in his undertaking; his contract 
was annulled by the United States; the surety company 
was then called upon to and did complete the work which 
Garrettson had undertaken to do. The contract between 
Garrettson and the United States Government provided 
for the retention, until the work was completed and ac¬ 
cepted, of ten per cent of all amounts earned on the con¬ 
tract, when payments were made as the work progressed. 
When the work had been completed by the surety com¬ 
pany, an account was stated between the United States 
and Garrettson, by the Auditor for the War Department, 
showing $15,579.31 to be due on account of moneys so re¬ 
tained, and including a sum earned shortly before the 
contract was annulled. 

Garrettson also failed to pay for certain labor and ma¬ 
terials, claims for which amounted in the aggregate to 
more than the sum found bv the Auditor for the War De- 
partment to be due; the appellee became, was, and is lia¬ 
ble for the payment of the same; it has in fact paid some 
of them; and those remaining unpaid at the time of the 
institution of this suit exceeded the amount found to he 
due as stated in the account. 

When the bond w’as executed by the surety company, 
Garrettson agreed to indemnify and save it harmless 
against all damages, losses and expenses which it might 
incur, under the terms of the obligation; that he would 
leimburse said surety company for all moneys paid by 
it on account of the bond; also that in case of default by 
Garrettson the surety company might take possession of 
the plant on the work, and use it in completing the con- 
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tract. The officers of the Government in charge of the 
work, however, charged the appellee rent for the plant, 
deducting said rent from sums due and payable to it by 
the Government as shown by the accounts stated by the 
Auditor for the War Department. 

A suit in equity on the bond was brought by one of 
Garrettson’s creditors in the District Court of the 
United States for the Eastern District of Kentucky 
under the Act of 1905, Chapter 778, 33 Stat. L., page. 
811, in which all the material men and laborers could 
join. 

On May 3, 1915, Garrettson was adjudged bankrupt 
in the United States District Court for the District of 
Florida, and Fred B. Noble, his co-defendant in the 
Court below, was appointed his trustee in bankruptcy. 
Noble, as trustee, applied to the Secretary of the Treas¬ 
ury for the payment of the balance due. The bill of 
complaint in the suit at bar was filed August 3, 1915. 
Prior to that date final settlement and statement of the 
account was made in the Treasury Department, which 
found said balance of $15,579.31 due, and the Secretary 
of the Treasury, when this suit was commenced, was 
about to draw a check or warrant in favor of said Noble, 
trustee, for the amount in question. A receiver was 
appointed for the fund, and an order was passed direct¬ 
ing the Secretary of the Treasury to pay to said receiver 
the amount stated to be due. From this order the 
Secretary of the Treasury noted an appeal to this Court, 
which appeal was never perfected, but was abandoned 
and allowed to lapse. 

Defendant Garrettson appeared specially by his at¬ 
torneys, and moved the Court to quash the order of 
publication for want of jurisdiction over the subject- 
matter. 

The defendant Noble, as trustee in bankruptcy of Gar- 
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rettson, also appeared, claiming to appear specially, 
and made a motion in the following words: 

“Comes now the defendant Fred B. Noble, 
trustee in bankruptcy of W. P. Garrettson, and 
appearing specially by his attorneys for the pur¬ 
poses of this motion and for no other purpose, 
objects to the jurisdiction of this court to enter¬ 
tain this suit, and moves the court to vacate the 
order appointing a receiver heretofore passed 
herein, and to dismiss the above-entitled case, 
and for the grounds of said motion says.” 

The Supreme Court of the District of Columbia, by 
its decrees, overruled both of said motions and the case 
is here on appeal from those decrees. 

BRIEF AND ARGUMENT. 

Appellee submits that the language used in the motion 
of Noble, trustee, quoted above (see R. pp. 16 and 17), 
constitutes a general appearance. 

In the Third Volume of Cyc. the law of appearances is 
stated as follows: 

“An appearance is general if it is an absolute 
submission to the jurisdiction of the court. It is 
special if made for the sole purpose of objecting to 
the jurisdiction of the court over the person of the 
defendant, because there was no service, or be¬ 
cause of defective service of process, because of 
defects in the process, or because the action was 
commenced in the wrong county.” 


3 Cyc., 502, 503. 
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the appearance is in effect general the fact 
that the party making it characterizes it as a spec¬ 
ial appearance does not alter its effect.” 

Foot note, 3 Cyc., 503, citing Scarlett vs, Hicks, 
13 Fla., 314; Nichols vs. People, 165 Ill., 502; 
Crawford vs, Foster, 84 Fed., 939, 28 C. C. A., 576. 

^^Any action on the part of defendant,'except4o 
object to the jurisdiction, which recognizes the 
case as in court, will amount to a general appear¬ 
ance.^^ 

3 Cyc., 504. 

^^The making by a person in a cause of any mo¬ 
tion * * * to dismiss the cause * * * 

constitutes a general appearance.” 

3 Cyc., 508, 509. 

motion to vacate a judgment, based on the 
sole ground of the want of jurisdiction of the per¬ 
son, does not constitute a general appearance; but, 
if the motion is based on other grounds, either 
alone or coupled with this, the appearance is gen¬ 
eral.” 

3 Cyc., 509. 

The motion made by Noble, trustee, comes squarely 
within the foregoing authorities. He has not contented 
himself with objecting to the jurisdiction of the court 
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over his person, but moved the court below to vacate an 
interlocutory order or decree appointing a receiver and 
to dismiss the case generally; and one of the grounds on 
w’hich he based that motion was that “the said order was 
improvidently granted and without an opportunity for 
this defendant to be heard,” which is plainly a ground-to 
be urged by one who appears generally. As a further 
ground it was urged “that there is an absence of neces¬ 
sary parties to this cause,” which, also, is a point not to 
be raised under a special appearance. 

As to the motion of “defendant, W. F. Garrettson, 
through his Trustee in Bankruptcy, Fred B. Noble,” it 
is respectfully submitted that Garrettson could not ap- 
X)ear “through his trustee in bankruptcy, Fred B. Noble,” 
either specially or generally, when the Trustee was also a 
defendant and made an appearance in his own right as 
Trustee; and, therefore, his motion was no motion at all, 
but was a mere nullity. 

A bankrupt has a status separate and apart from 
his trustee in bankruptcy, his discharge, when granted, 
relating back to the adjudication and leaving his trans¬ 
actions and dealings which occur subsequent to that 
time as entirely his own affairs. Therefore, as to any 
suit brought subsequent to his bankruptcy, in which the 
bankrupt is individually named as defendant, he has 
the right to appear in his own name, and certainly does 
not appear “through his trustee in bankruptcy,” in ad¬ 
dition to the appearance of such trustee. 

Any objections to these proceedings on the part of W. 
F. Garrettson should have been made by Garrettson 
himself. So far as his status in a suit was concerned, 
it was separate and apart from his trustee in bank¬ 
ruptcy.. He may be sued improperly, or be an unneces¬ 
sary party, but that could be no concern of his trustee. 

Aside from the question raised by appellant as to 
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whether the amonnt due from the United States, as 
shown by its account stated, was or is proi)erty "with¬ 
in the jurisdiction of the court” within the meaning of 
section 105 of the Code (which question is discussed else¬ 
where in this brief), the matter of whether the Court be¬ 
low had jurisdiction demands but little thought or dis¬ 
cussion ; for it is conceded by counsel for appellant that, 
if jurisdiction over the subject-matter did exist, juris¬ 
diction over the person of defendants Garrettson 
and Noble could be had by publication, and no fatdt 
is found with, or irregularity pointed out in, the service 
by publication against those defendants. (See Appel¬ 
lant’s brief, p. 3.) 

The case of Mitchell Mining Co. vs. Emig, 35 App. 
D. C., 527, 38 W. L. R., 699, cited and relied upon by 
counsel for appellant, is readily distinguishable from, 
and has no controlling effect in, the case at bar, be¬ 
cause that action had for its object the subjection of 
a foreign corporation to the jurisdiction of the Dis¬ 
trict Supreme Court, and it was held (1) that the cor¬ 
poration was not "doing business” in the District of 
Columbia within the meaning of Section 1537 of the 
Code, and (2) that unless the exact conditions required 
by that section are found to exist, the courts of the 
District of Columbia can acquire no jurisdiction over 
a foreign corporation. It is clear, therefore, that the 
case of Mitchell Mining Co. vs. Emig turned and was 
decided upon the question of want of jurisdiction over 
the party defendant; and there is no such question in¬ 
volved in the case at bar. Neither does the case of 
Dexter vs. Lichliter, 24 App. D. C., 222, 32 W. L. R., 
732, support the contention of the appellant. That was 
a case founded directly upon the provisions of Section 
1531 of the Code, having no reference to service by 
publication, and in its opinion the Court said: 
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“But it is also well settled that if a party would 
retain the benefit of his objection to the jurisdic¬ 
tion over his person, he must keep out of the case 
for all purposes except to make that objection.” 

The appellant was not content with simply making 
the objection, but moved the Court to vacate the order 
appointing a receiver, and to dismiss the case. 

AS TO THE EFFECT OF THE MOTIONS GEN¬ 
ERALLY. 

The bill of complaint in this case was not simply a 
bill for the enforcement of the right of subrogation. 
It w'as, primarily, a bill quia timet and was maintain¬ 
able as such. 

“The great weight of authority seems to sup¬ 
port the proposition that when the obligation 
has become due, the surety, without discharg¬ 
ing it, may maintain a suit, in the nature of a 
bill quia timet, to compel his principal to dis¬ 
charge it.” 


Pavarini & Wyne vs. Title Co., 39 W. L. R., 138. 

“A court of equity will also prevent injury in 
some cases by interposing before any actual injury 
has been suffered; by a bill which has been some¬ 
times called a bill qnia timet, in analogy to pro¬ 
ceedings at the common law, where in some cases 
a wTit may be maintained before any molestation, 
distress, or impleading. Thus a surety may file a 
bill to compel the debtor on a bond in which he 
has joined to pay the debt when due, whether the 
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surety has been actually sued for it or not; and 
upon a covenant to save harmless, a bill may be 
filed to relieve the covenantee under similar cir¬ 
cumstances/’ 

Mitford’s d Tyler’s Pleadings and Practice in 
Equity, Page 240.. 

“When a surety has actually paid or satisfied 
the principal’s obligation, or any part thereof, he 
is entitled to be reimbursed by the principal debt¬ 
or, and can maintain an equitable action for that 
purpose. He may also maintain a quia timet suit 
in equity before any payment.” 

Pomeroy’s Equity Jurisprudence, Sec. 1417. 

In 16 Cyc., at page 102, it is stated that 

“A class of cases requiring special attention, 
where the jurisdiction depends chiefiy or alto¬ 
gether upon the necessity for relief obtainable 
only in equity, is that of bills whose object it is to 
prevent anticipated mischiefs which could not af¬ 
ter their occurrence be adequately redressed. 
Such bills are known by the generic term of ‘bills 
quia timet.’ While equity will not interfere for 
the purpose of declaring rights to prevent a pos¬ 
sible controversy which has not yet arisen, or 
where no actual danger to plaintiff’s rights is 
shown, it will interfere to protect the subject-mat¬ 
ter of a controversy where there is actual danger 
that it may be so dealt with as to prejudice plain¬ 
tiff’s rights. ♦ ♦ * The necessity for an in¬ 

junction or a receiver to protect the subject-mat- 
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ter from threatened injury may be the ground of 
appealing to equity, and to that extent bills with 
these objects may properly be traced to the quia 
timet jurisdiction.” 

Black^s Law Dictionary defines ^‘Quia timef’ as fol¬ 
lows: 


“Because he fears or apprehends. In equity 
practice. The technical name of a bill filed by a 
party who seeks the aid of a court of equity, be¬ 
cause he fears some future pro^ble injury to his 
rights or interests. 2 Story Eq. Juris., Sec. 826.” 

The Court below had jurisdiction of the plaintiff by 
reason of his appearance and filing the bill; it had juris¬ 
diction over the person of the defendant, William G. Mc- 
Adoo, Secretary of the Treasury, by reason of personal 
service of process upon him; and, because of the loss 
feared by the plaintiff in the event of the fund being 
taken from the Treasury into the possession and con¬ 
trol of some other person than the defendant McAdoo, 
a bill quia.timet was properly maintainable to enjoin the 
Secretary of the Treasury from paying out any part of 
said fund, and for the appointment of a receiver to take 
charge of it pending a determination of the suit in the 
United States District Court of Kentucky, in which 
claims greatly in excess of the total amount of the fund 
are asserted against appellee. Such a bill was that in 
the case of Lyttle vs, "National Surety Co., 43 W. L. B., 
85. When the bill in that case was filed, the plaintiff 
allied in paragraph 7 thereof that the defendant. Peck- 
worth, failed and refused to pay the claims of those who 
had furnished labor and materials; that those claims 
were still unpaid and outstanding, but that the plaintiff 
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was liable therefor; and that the claims had been pre¬ 
sented to plaintiff for payment.and would be paid by 
plaintiff as soon as the necessary investigations were 
made to determine the amounts properly due and pay¬ 
able in each case. 

In paragraph 9 of the bill of complaint in the Lytle 
case, it was alleged that defendant Peckworth was en¬ 
deavoring to obtain possession of the voucher, draft, 
or. warrant, or the funds represented thereby, and was 
demanding payment thereof from the defendant, 
McAdoo, Secretary of the Treasury, and that defen¬ 
dant McAdoo was about to pay, or cause the same to 
be paid to defendant Peckworth, and that the fund 
would be paid to Peckworth unless the court interfered 
to prevent such payment, and ordered the fund paid to 
a receiver to be appointed by the court for the protec¬ 
tion of the National Surety Company, to be applied to 
the payment of those who had furnished labor and ma¬ 
terials for the completion of the contract, for which 
claims the plaintiff was liable under its bond. 

The defendant, McAdoo, answered and allied that the 
building had not been completed, and that final settle¬ 
ment had not been authorized, whereupon the court 
discharged the rule without prejudice. 

Thereafter, the plaintiff Surety Company filed a sup-, 
plemental bill, alleging that additional claims kad been 
made against it; that the contract work had been com¬ 
pleted, final settlement made and a balance of fl8,431.67 
was found to be due defendant Peckworth; that defen¬ 
dant McAdoo was about to deliver a check, draft, or 
warrant to defendant Peckworth, or his representatives; 
and that he would so deliver the same unless prevented 
by the court. 

The defendant, McAdoo, answered admitting that the 
final settlement of the accounts of Peckworth had been 
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made; that the said fund was found due defendant 
Peckworth on the contract in question, but denied that 
any check, draft, or warrant had been drawn to the 
order of Peckworth, and alleged that no such draft, 
check, or warrant was in existence; and he also alleged 
that the drawing of such draft, check, or warrant was in 
abeyance, owing to the pendency of the proceedings 
in which his answer was filed. 

Defendant McAdoo further alleged that there was on 
file in the Treasury Department a copy of an order of 
the United States District Court for the Southern Dis¬ 
trict of New York showing the appointment of one 
John L. Lytle receiver of defendant Peckworth, al¬ 
leged bankrupt; and defendant McAdoo in that case 
prayed that an order might be entered discharging the 
rule to show cause and dismiss the supplemental bill 
with costs. (See Record in Lyttle vs. Nafl Surety Co., 
October Term, 1914, No. 2700, page 13.) 

It will thus he observed that the identical point 
made hy the Trustee in Bankruptcy in the case at bar 
tvas raised in the Ijijttle case by the answer of defendant 
McAdoo to the supplemental bill, namely, that there was 
no draft, check, or warrant in existence, and that the 
drawing of such draft, check, or warrant was in abey- 
ance pending proceedings in the Supreme Court of the 
District of Columbia. 

In the Lyttle case a hearing was had on the issues thus 
made, and, on June 26, 1913, a receiver was appointed 
to receive and receipt for the fund, the order making 
the receipt of the receiver a full and complete acquit¬ 
tance of the United States for any and all claims and 
demands on account of the contract in question. 

The trustee in bankruptcy, John L. Lyttle, on Sep¬ 
tember 12, 1913, filed his petition and laid claim to the 
funds in the hands of the receiver appointed by the 
Court. 
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On October 20, 1913, the plaintiff. National Surety 
Company, filed an amendment to its supplemental bill 
and, on November 12, 1913, defendant Lyttle, trustee, 
demurred to the original, amended, and supplemental 
bills, and, among other grounds alleged that, as trustee, 
he was entitled to the fund and that the claims and de¬ 
mands against said fund should be determined by the 
United States Court for the Southern District of New 
York. The trustee^s demurrer having been overruled, 
the case was brought to this court, the Fourth Assign¬ 
ment of Error being as follows: 

‘^The Court erred in overruling the defendant’s 
demurrer filed November 12, 1913, because it 
appeared from the record that plaintiff had not 
prior to the institution of this suit, and the filing 
of the plaintiffs amended hill, paid any of the 
obligations of the defendant Peckworth, for 
which the said plaintiff claimed to he liable under 
its bond, and said creditors are not made parties 
to this suit,” 

The Fifth Assignment of Error was as follows: 

^The Court erred in overruling the said de¬ 
murrer, because it appeared from the original, 
supplemental and amended bills of complaint, 
that the defendant Peckworth had, prior to the 
appointment of any receiver by this Court, been 
adjudicated a bankrupt under the National Bank¬ 
ruptcy Act, and his trustee had been elected and 
qualified, so that the title to said fund, and the 
right to distribute it, passed to said trustee in 
bankruptcy.” 

Record in Lyttle case, p. 52. 
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Every point which has been urged in the case at bar 
was raised, argued, and passed upon in the Lyttle case, 
first, by the Supreme Court of the District of Columbia, 
and was in the record of that case when it was presented 
to, and decided by, this Court. 

Such questions have been raised many times in cases 
similar to the one at Bar. 

In the case of National Surety Company vs. Lane, 
Secretary of the Interior, and Dayton, trustee in hank- 
ruptcy etc., et al., 44 W. L. R., 306, the trustee in 
bankruptcy endeavored to obtain payment of such a 
fund and prevent the surety company from having the 
same paid direct to it, but under the decision of his hon¬ 
orable Court, the attempt failed. 

The decision of the Supreme Court of the United 
States in the case of Prairie State Bank vs. The United 
States, 164 U. S., 227, clearly establishes the right of the 
appellee to have the fund in question held by a receiver 
and applied pro tanto as indemnity for the disbursements 
it has been, and will be, required to make on account of 
the default of the contractor Garrettson. 

In the course of the opinion, Mr. Justice White (now 
Chief.Justice), speaking for the Court, said: 

“It would hardly be claimed that if the sureties 
had failed to avail themselves of the privilege of 
completing the w’ork, they would not be entitled 
to a credit of the ten per cent reserved in reduc¬ 
tion of the excess of cost to the government in com¬ 
pleting the work beyond the sum actually paid to 
the contractor, irrespective of the source from 
which the contractor had obtained the material 
. . and labor which went into the building. 

“That a stipulation in a building contract for 
the retention, until the completion of the work. 
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of a certain portion of the consideration, is as 
mnch for the indemnity of him who may be guar¬ 
antor of the performance of the work as for him 
for whom the work is to be performed; that it 
raises an equity in the surety in the fund to be 
created; and that a disregard of such stipulation 
by the voluntary act of the creditor operates to 
release the sureties, is amply sustained by author¬ 
ity/' 

On page 235 the Court quoted from the opinion of 
Pollock, C. B., in the case of Navigation Company vs, 
Rolty as follows: 

‘‘Now, certainly, prima facie, the withdrawal of 
a fund which is a security for the thing in respect 
of the not doing of which he is now called upon to 
pay damages, is a prejudice to the surety. He is 
not in the same situation with r^ard to his prin¬ 
cipal in which he ought to be placed; he is deprived 
of the security of the fund out of which the com- 
pany might in the first instance have indemnified 
themselves.” 

Again, on page 239 the Court quoted as follows from 
the opinion of Mr. Justice Scott in the case of Finney 
V8, Condon, 86 Illinois, 78, as follows: 

“The law upon this subject seems to be, the re¬ 
served per cent to be withheld until the comple¬ 
tion of the work to be done is as much for the 
indemnity of him who may be a guarantor of the 
performance of the contract as for him for whom 
it is to be performed. And there is great justness 
in the rule adopted. Equitably, therefore, the 
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sureties in such cases are entitled to have the sum 
agreed upon held as a fund out of which they may 
he indemnified, and if the principal releases it 
without their consent it discharges them from 
their undertaking. The principle is, the with¬ 
drawal of the fund agreed upon as security for 
the performance of the contract without his con¬ 
sent is a prejudice to the surety or guarantor.” 

At page 239, et seq., Mr. Justice White (now Chief 
Justice) further said: 

“Applying the principles, which are so clearly 
settled by the foregoing authorities, to the case 
at bar, it is manifest that if the transaction in 
February, 1890, by which the Prairie Bank ac- 
quired its alleged lien on the fund possessed the 
effect contended for by the bank, it would neces- 
sarily operate to alter and impair rights acquired 
by the surety under the original contract. 

“Sundberg & Company could not transfer to 
the bank any greater rights in the fund than they 
themselyes possessed. Their rights were subordi¬ 
nate to those of the United States and the sure¬ 
ties. Depending, therefore, solely upon rights 
claimed to haye been derived in February, 1890, 
by express contract with Sundberg & Company, it 
necessarily results that the equity, if any, ac¬ 
quired by the Prairie Bank in the ten per cent 
fund then in existence and thereafter to arise was 
subordinate to the equity which had, in May, 1888, 
arisen in favor of the surety Hitchcock. It fol¬ 
lows that the Court of Claims did not err in hold¬ 
ing that Hitchcock was entitled to the fund, and 
its judgment is therefore af&rmed.” 
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It thus clearly appears from the opinion of the highest 
Court of the Land that the surety in such a case as the 
one now at Bar is entitled, at any and all times, from 
and after the making of the contract and bond “to have 
the sum agreed upon held as a fund out of which they 
may be indemnified,” and the Supreme Compt held that 
this right dates from the time when the contract and 
bond were executed and delivered. 

In the light of the Supreme Court decision in the Prai¬ 
rie State Bank case, supra, and quotations made in that 
opinion from various other decisions, it cannot be doubt¬ 
ed that a surety would have the right to enjoin an obligee 
from paying, and a principal from receiving, any sum of 
money retained from payments under a contract, the per¬ 
formance of which was guaranteed by the surety, at any 
time after the principal had become insolvent and de¬ 
faulted in his undertaking, and the surety had assumed 
the burden of completing the work. We submit, there¬ 
fore, that not only would an injunction lie, but the chan¬ 
cellor, in the same case, would have ample authority to 
appoint a receiver to take charge of the fund and prevent 
its dissipation adversely to the interest of the surety; for 
Mr. Justice TMiite, in the Prairie State Bank case, quoted 
with approval the statement of Mr. Justice Scott in Fin¬ 
ney vs. Condon, supra, that 

“Equitably, therefore, the sureties in such cases 
are entitled to have the sum agreed upon held 
as a fund out of which they may be indemnified.” 

If, therefore, the “sum agreed upon” is properly to be 
“held as a fund out of which they (sureties) may be 
indemnified,” can it be said that the mere fact that a 
surety has not yet paid the claims of laborers and ma¬ 
terial-men, although those claims are in process of 
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liquidation in a district court of the United States pur¬ 
suant to Statute, completely changes the law and re¬ 
leases the ‘‘sum agreed upon” so that it no longer is 
“held as a fund out of which they (sureties) may be 
indemnified?” To so hold would have the effect of 
forcing a surety company, in order to avail itself of 
the protection of the fund retained under a contract 
between the United States and a defaulting principal, 
to pay without examination or adjudication all claims 
of laborers and material-men, and we submit that this 
is not, and can not be, the law. 

In the Lyttle case, supra, as in the case at bar, the 
trustee in bankruptcy laid claim to the fund involved 
as trustee only, no claim of superior right as trustee or 
of any superior right or lien in favor of any creditors 
of the bankrupt was insisted upon, and this Court said: 

“We start, therefore, with the concession, that 
a lien and right of subrogation exists in favor of 
the surety company. That the surety company, 
as surety on the contract, could invoke the equi¬ 
table doctrine of subrogation is well settled. The 
principles upon which a surety may avail him¬ 
self of this right are stated in Aetna Life Ins. 
Co. vs. Middleport, 124 U. S., 534, * * *. 

“The surety company having a valid equitable 
lien on this fund, and being subrogated to the 
rights of the Government to the extent of being 
reimbursed for the amount advanced under its 
obligation as surety, it is not clear just what 
claim could he asserted by the trustee to have 
the matter adjudicated in the bankruptcy court. 

“The lien of the surety company against this 
fund was prior and superior to any claim shown 
to exist against the contractor or the trustee 
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standing in his shoes. As against the contractor, 
and likewise against the trustee, the equity which 
existed in favor of the surety existed, not from the 
date of bringing the present suit, but from the date 
of the bond” 

Further, after observing that the trustee ^^stands sim¬ 
ply in the shoes of the bankrupt, and as between them he 
has no greater right than the bankrupt,^’ citing York 
Manufacturing Company vs. Cassel, 201 U. S., 344, and 
Thompson vs. Fairbanks, 196 U. S., 516, this Court said: 

^‘In what position, therefore, do we find the ap¬ 
pellant? After the Court below had acquired ju¬ 
risdiction of the subject-matter and the parties 
and had secured possession of the fund in the 
hands of its receiver, appellant intervened and 
submitted his rights to the adjudication of the 
Court. In asserting his rights, he did not dispute 
the validity of the lien or equity of the surety com¬ 
pany, made no showing of superiw claims by cred¬ 
itors of the bankrupt, but stood upon the bald 
right of a trustee, which, in the circumstances of 
the case, could rise no higher than the bankrupt’s, 
to have this fund delivered to him as against the 
surety company, which, as we have observed, was 
not only entitled to assert the equitable doctrine 
of subrogation, but to have the subrogation date 
back to the giving of the bond, with right to the 
fund superior to any voluntary creditors of the 
bankrupt. Prairie State Bank vs. United States, 
supra.” 

To the same effect are the cases of Wood vs. Eubank 
(C. C. A. 4th Circuit), 22 Am. B. R., 307; Zartman vs. 
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First 'National Bank, 216 U. S., 134; Heioitt vs, Berlin 
Machine Works, 194 U. S., 296. 

The Courts of this jurisdiction have power to prevent 
a diversion, misapplication or dissipation of the fund in¬ 
volved and to see that it is paid, in the first instance, to 
those who are entitled to priority. 

Richards vs. Rothwell, 18 App. D. C., 516. 

The surety has this right even though it has not made 
a payment. 

See Pavarini & Wyne Co. vs. Title Co., 36 App. 
D. C., 348. 

Claims are being asserted against the surety, appellee 
here, which it will have to meet if they are valid, and 
until a determination of their validity has been reached, 
the fund should be kept intact. 

A COMPLETING SURETY ACTS FOR ITSELF, 
AND NOT FOR ITS PRINCIPAL. 

Performance of a building contract by the surety 
of a contractor, after abandonment by the latter, is 
not, in law, a performance by the principal; and the 
surety occupies a new relation to the owner exactly 
as if it had been a stranger to the original contract. 

Winter vs. Hazen-Latimer Co., 42 App. D. C., 
469, and 2 Brandt Suretyship, Sec. 759. Masury 
d Son vs. Westwater d Co., 94 Ill. App. 30. 
McChesney vs. City of Syracuse, 75 Hun., 503. 


In the case of St. Peter’s Catholic Church vs. Van 
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Note, 66 N. J. Equity, 75; 56 Atlantic, 1037,- where a 
contractor had been paid all that was dne him at the 
time of the abandonment of his contract except twenty 
per cent to be paid upon final completion, the surety 
assumed the contract and completed the building. The 
surety was held as against certain material-men to be 
entitled not only to the contract price to be paid by the 
owner, but also the reserve of twenty per cent in so far 
as was necessary to compensate for the work done by 
the surety. In considering this feature of the case, the 
Court said: 

‘‘The sureties did the work, not for the contrac¬ 
tors nor for the owner, but to relieve themselves 
as cheaply as possible from their obligation to 
the owner. What they did was by virtue of their 
contract with the owner. Their obligation as 
sureties was with the owner; they owed no debt 
to the contractors. What they did was not for 
the contractors. Nor can the contractors claim 
any portion of the contract price by reason of 
what the sureties did, * ♦ * The sureties 
were not working for the contractors. Their con¬ 
tract was with the owners as sureties for the 
default of the contractors. By the mere fact 
of performance of their contract they became 
equitable assignees of so much of the money 
held by the owner as was required to requite 
them for their expenditure.” 

All of the cases cited by appellants with a view to 
maintaining their contention that the District Court of 
the United States in Florida has jurisdiction of the fund, 
as a bankruptcy Court, are cases stating the doctrine 
that, where a concurrent jurisdiction exists between two 
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courts as to the same subject-matter and the parties to a 
controversy, the tribunal whose jurisdiction is first as¬ 
serted or made to attach will retain that jurisdiction and 
render final judgment in respect of the matters involved. 
It is clear, therefore, that those authorities have no ap¬ 
plication in the case at bar; for this is not a case involv¬ 
ing simply a debt due from the United States (which has 
no situs, within the rule laid dovm in the case of Brown 
vs. Northrup, 16 Pet., 1, cited and relied upon by appel¬ 
lants), but here there is a fund involved which is under 
control of the Secretary of the Treasury, over whom un¬ 
doubted and exclusive jurisdiction has attached. That 
fund was created by an act of Congress appropriating 
it from moneys of the Treasury, not otherwise expended, 
for a certain purpose; the conditions precedent to its 
payment have been complied with by the War Depart¬ 
ment and Treasury officials; there has been an account 
stated which determined the amount due; there has been 
a certificate of settlement issued by the Auditor for the 
War Department that the sum certain is due and pay¬ 
able; and it is submitted that, since the United States 
District Court for the District of Florida has never had 
any jurisdiction over said fund, and since neither the 
bankrupt nor his trustee has had possession of or any 
right to it, adverse claims regarding the same are not 
matters for adjudication by any tribunal other than the 
courts of the District of Columbia. 

The case of Murphy vs. John Hof man Co., 211 U. S., 
562, was a case in which Murphy, as receiver for a bank¬ 
rupt, acquired possession of certain property, and the 
Hofman Company attempted, by replevin proceedings in 
the state Court, to recover its property. Mr. Justice 
Moody, speaking for the Court, stated the law as fol¬ 
lows: 
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^‘The bankrupt act of 1898, as originally en¬ 
acted, did not confer jurisdiction on the District 
Courts of the United States over suits brought 
by trustees in bankruptcy to assert title to proper¬ 
ty as assets of the bankrupt, or to set aside trans¬ 
fers made by the bankrupt in fraud of the credi¬ 
tors or by way of preference, unless by consent 
of the defendant. Bardes vs. Howarden Bank, 
178 U. S., 524; Frank vs. Yollkomer, 205 U. S., 
521. The act, however, preserves the jurisdic¬ 
tion, otherwise existing by statute, of the courts 
of the United States, though it is limited to the 
courts where the bankrupt himself could have 
prosecuted the action. Bush vs. Elliott, 202 U. 
S., 477.” 

After stating that, where property in dispute is in 
actual possession of the court of bankruptcy, a differ¬ 
ent principle applies which gives it the right to deter¬ 
mine and pass upon conflicting claims, the Court stated 
the general rule to be as follows: 

^‘Where a court of competent jurisdiction has 
taken property into its possession, through its 
officers, the property is thereby withdrawn from 
the jurisdiction of all other courts. The court 
having possession of the property, has an an¬ 
cillary jurisdiction to hear and determine all ques¬ 
tions respecting the title, possession, or control 
of the property. In the courts of the United 
States this ancillary jurisdiction may be exer¬ 
cised, though it is not authorized by any statute. 
The jurisdiction in such cases arises out of the 
possession of the property and is exclusive of 
the jurisdiction of all other courts, although 
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othervme the controversy would he cognizable 
in them/’ 

In the case at bar, the trustee in bankruptcy not only 
acquired no right to the fund in dispute because the bank¬ 
rupt had none, by reason of the contract of suretyship, 
but it was never, in any sense, subjected to the jurisdic¬ 
tion of the District Court in Florida; and undoubted ju¬ 
risdiction thereof has been acquired by the Supreme 
Court of the District of Columbia by personal service of 
process upon the custodian of the fund, the Secretary of 
the Treasury; and it follows, therefore, that the Court 
below had the power to determine the rights of the par¬ 
ties by reason of such jurisdiction over both the subject- 
matter and the parties. 

Kespectfully submitted, 

EDWARD F. COLLADAY, 
Attorney for Appellee. 













